FINAL
CITY COUNCIL

CITYOFWICHITA
KANSAS

City Council Meeting City Council Chambers
09:00 a.m. June 3, 2008 455 North Main

OPENING OF REGULAR MEETING

-- Call to Order
-- Invocation
- Pledge of Allegiance

- Approve the minutes of the regular meeting on May 20, 2008 and special meeting on May 22, 2008

AWARDS AND PROCLAMATIONS

-- Proclamations:
Family Medicine Week

Institute of Real Estate Management (IREM)
Homeownership Month

PUBLIC AGENDA

NOTICE: No action will betaken relative to items on this agenda other than referrd for information. Requests to appear will be placed on a “firgt-
come, first-served” basis. This portion of the meeting is limited to thirty minutes and shall be subject to alimitation of five minutes for
each presentation with no extension of time permitted. No speaker shall be alowed to appear more frequently than once every fourth
meeting. Members of the public desiring to present matters to the Council on the public agenda must submit arequest in writing to the
office of the city manager prior to twelve noon on the Tuesday preceding the council meeting. Matter pertaining to personnel, litigation
and violations of laws and ordinances are excluded from the agenda. Rules of decorum as provided in this code will be observed.

1. Eugene Anderson-United Builders and Contractors, Inc,, An Association of African American Businesses.
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COUNCIL BUSINESS

UNFINISHED COUNCIL BUSINESS

2. A08-07R Request by John Philbrick, on behalf of the City of Wichita, to annex land generally located north of
55th Street South, between Clifton Avenue and Southeast Boulevard. (District I11)
(Deferred May 13, 2008)

RECOMMENDED ACTION: Approve the annexation request, place the ordinance on first reading, and
authorize the necessary signatures.

3. Arkansas River Corridor Access Plan. (Districts|, 11, 1V, V, and VI)

RECOMMENDED ACTION: Approvethe Arkansas River Corridor Access Plan (ARCAP) asaguiddline for
future access point development within the City of Wichita.

4. Amend City Code Chapter 7.56, Regulating Smoking.

RECOMMENDED ACTION: Approve the ordinance as amended on second reading.

NEW COUNCIL BUSINESS

5. Appeal from an order of the Chief of Policeto reclassify Local Liguor License of Loco Joes LLC at 417 East
Douglas. (District 1)

RECOMMENDED ACTION: Conduct a hearing of the licensee’ s appeal and issue an order either upholding or
overturning the same.

6. Public Hearing on Proposed Assessments for One (1) Sewer Project in July 2008 Bond Sale Series 794.
(District I1)

RECOMMENDED ACTION: Closethe Public Hearing, approve the proposed assessments and find and
declare, upon the request of the Mayor, that a public emergency exists, requiring
the final passage of the Bond and Note Ordinances on the date of their
introduction.

7. Approve Building Facade Project in the Core Area. (District VI)

RECOMMENDED ACTION: Closethe public hearing; find and declare, upon request of the Mayor that a
public emergency exists requiring the final passage of the ordinance on the date
of itsintroduction; and adopt the maximum assessment ordinance and authorize
the publication of the ordinance.
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8.

10.

11.

12.

13.

14.

15.

16.

Letter of Intent for Broadview Hotel Incentives. (District VI)

RECOMMENDED ACTION: Submitted without Staff recommendation.

Tennis Services and Management for the Ralph Wulz Riverside Tennis Center. (District VI)

RECOMMENDED ACTION: Approve the contract extension and authorize all the necessary signatures.

Kingsbury Tract Development. (District VI)

RECOMMENDED ACTION: Approve the contract and authorize the necessary signatures.

2007 Comprehensive Annual Financial Report.

RECOMMENDED ACTION: Receive and file the 2007 Comprehensive Annual Financial Report and the
Independent Accountants' report regarding internal control and compliance with
administration of major federal programs for the year ended December 31, 2007.

Acquisition of 711 West 2nd Street as a Site for the Proposed Downtown Library. (District 1V)

RECOMMENDED ACTION: Approvethe Budget; approve the Real Estate Purchase Contract; approve the
Lease Agreement and authorize the necessary signatures.

Approval of City of Wichita's Final Transition Plan.

RECOMMENDED ACTION: Approve and adopt as a future planning tool the Final Transition Plan for the City
of Wichita that encompasses ADA access improvements for City facilities.

Wichita Police Department and Law Department Domestic Violence Process Server Grant.

RECOMMENDED ACTION: Approve the application.

Charter Ordinance-Municipa Court Judges, Palitical Activity.

RECOMMENDED ACTION: Placethe Charter Ordinance on first reading and that the Charter Ordinanceis
published twice after final approval.

Amendments to the Exempt Employees Classification Ordinance.

RECOMMENDED ACTION: Adopt the ordinance and place it on first reading.
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COUNCIL BUSINESSSUBMITTED BY CITY AUTHORITIES

PLANNING AGENDA

NOTICE: Public hearing on planning itemsis conducted by the MAPC under provisions of State law. Adopted policy is that additional hearing on
zoning applications will not be conducted by the City Council unless a statement aleging (1) unfair hearing before the MAPC, or (2)
alleging new facts or evidence has been filed with the City Clerk by 5p.m. on the Wednesday preceding this meeting. The Council will
determine from the written statement whether to return the matter to the MAPC for rehearing.

* Consent Items

17. *ZON2000-45 — Extension of timeto complete the platting requirement for a zone change from SF-5 Single-
Family Residential to LC Limited Commercial. Generally located south of Central and west of Tyler Road.
(District V)

RECOMMENDED ACTION: Approve aone-year extension of timeto complete platting to May 14, 2009.

18. *ZON2008-15-City Zone change from SF-5 Single-family Residential to LC Limited Commercial; amended to
NR Neghborhood Retail. Generally located on the north side of Harry Street between Todd and Shiloh Streets
(District I1)

RECOMMENDED ACTION: 1) Concur with the findings of the MAPC, approve the zone change subject to
Protective Overlay #211, place the ordinance approving the zone change on first
reading and publish the ordinance in the official City newspaper following
adoption; OR 2) Return the application to the MAPC for reconsideration

19. *ZON2008-17 — Zone change from SF-5 Single-family Residential to LC Limited Commercial; generally located
north of Central and west of Elder. (District V1)

RECOMMENDED ACTION: 1) Adopt the findings of the MAPC and approve the zone change subject to a PO
and subject to platting within one year (requires a 2/3 majority vote of the City
Council on the first hearing), withhold publication of the ordinance until the plat
isrecorded; OR 2) Return the application to the MAPC for reconsideration.

20. *SUB 2008-27-Plat of Foliage Fourth Addition located north of 13th Street and on the west side of Webb Road.
(District I1)

RECOMMENDED ACTION: Approve the documents and plat, authorize the necessary signatures, and adopt
the Resolutions.
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21. *SUB 2008-08-Plat of Terradyne West Second Addition located on the north side of Central and west of 159th
Street East. (District I1)

RECOMMENDED ACTION: Approve the documents and plat and authorize the necessary signatures.

22. *SUB 2007-41-Plat of Sierra Hills Second Addition, located west of 143rd Street East and on the north side of
Pawnee. (District I1)

RECOMMENDED ACTION: Approve the documents and plat, authorize the necessary signatures, and adopt
the Resolutions.

23. *DED 2008-03-Partial Dedication of Abutter’s Access Rights located east of Broadway and north of Kellogg.
(District I)

RECOMMENDED ACTION: Accept the Dedication.

HOUSING AGENDA

NOTICE: The City Council is meeting as the governing body of the Housing Authority for consideration and action on the items on this Agenda,
pursuant to State law, HUD, and City ordinance. The meeting of the Authority is deemed called to order at the start of this Agenda and
adjourned at the conclusion.

* Consent Items

Allan Murdock, Housing Member isalso seated with the City Council.

None

AIRPORT AGENDA

NOTICE:The City Council is meeting as the governing body of the Airport for consideration and action on items on this Agenda, pursuant to State
law and City ordinance. The meeting of the Authority is deemed called to order at the start of this Agenda and adjourned at the conclusion.
*Consent items

24. Terminal Area Redevelopment Program - Terminal Apron Phase |, Wichita Mid-Continent Airport.

RECOMMENDED ACTION: Approve the capital project budget increase and authorize the Director of
Airports to sign all the documents rdated to the grants.

25. *Consent to Assignment of Lease - From Hawker Beechcraft Services, Inc. to Signature Flight Support
Corporation.

RECOMMENDED ACTION: Approve the Consent to Assignment of Lease and authorize the necessary
signatures.
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26. *Budget Transfer - Airfield Joint Resedl.

RECOMMENDED ACTION: Approve a budget transfer that increases the Jabara pavement maintenance
budget by $150,000 in 2008 with an offsetting reduction in the Mid-Continent
budget.

27. *FlightSafety International - Supplemental Agreement No. 1.

RECOMMENDED ACTION: Approvethe Supplemental Agreement, and authorize the necessary signatures.

COUNCIL AGENDA

28.

29.

30.

31.

COUNCIL MEMBER AGENDA

Travel Approval for Mayor Brewer to attend the LKM Governing Body Mesting, Coffeeville, Kansas, on June
12-13, 2008.

RECOMMENDED ACTION: Approvethetravel expenditures.

Travel Approval for Mayor Brewer to attend the 76th Annual United States Conference of Mayors Conference,
Miami, Florida on June 20-25, 2008.

RECOMMENDED ACTION: Approvethetravel expenditures.

Travel Approval for Mayor Brewer and Vice Mayor Schlapp’s trip to Sunrise, Florida on May 20" and 215,

RECOMMENDED ACTION: Approvethetravel expenditures.

COUNCIL MEMBER APPOINTMENTS

RECOMMENDED ACTION: Approve the Appointments
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CONSENT AGENDA

32. Report of Board of Bids and Contracts Dated June 2, 2008.

RECOMMENDED ACTION: Receive and file report; approve Contracts,

authorize necessary signatures.

33. Applications for Licenses to Retail Cereal Malt Beverages:

Renewal 2008 (Consumption off Premises)
Morrie J. Soderberg Lighthouse Properties 1550 North Waterfront Parkway

RECOMMENDED ACTION: Approve licenses subject to Staff review and approval.

34. Prdiminary Estimates:

a

2008 Sanitary Sewer Reconstruction, Phase4 (various locations south of Central, east of West Street)
(468-84511/620508/668627) Traffic to be maintained during construction using flagpersons & barricades.
(District 111, 1V, V1) - $455,000.00

Grand Mere Court adjacent to Lots 9 through 12, Block 1 to serve Belle Terre South 2nd Addition (north
of Kellogg, west of 159th Street East) (472-84502/766135/744222/ 490153/480910) Traffic to be
maintained during construction using flagpersons & barricades. (District I1) - $50,700.00

Water Distribution System to serve Cambria Addition (east of 143rd Street East, north of Pawnee) (448-
90361/735405/470078) Traffic to be maintained during construction using flagpersons & barricades.
(District I1) - $122,000.00

Lateral 18, District D, Sanitary Sewer #12 to serve Hunter Health Clinic 2nd Addition (north of Central,
east of Hydraulic) (468-84350/744270/480959) Traffic to be maintained during construction using
flagpersons & barricades. (District 1) - $73,000.00

Lateral 151, Main 4, Sanitary Sewer #23 to serve Brodbeck Addition (west of Arkansas, north of 29th
Street North) (468-84451/744266/480955) Traffic to be maintained during construction using
flagpersons & barricades. (District VI) - $49,950.00

2008 Contract Maintenance Concrete Repairs Phase 1 Arterials  (north of 31st Street South, east of
Broadway) (472-84721/132721/620799/133116/) Traffic to be maintained during construction using
flagpersons & barricades. (District 1,111) - $560,000.00

Storm Water Drain #345 to serve Cambria Addition (north of Pawnee, east of 143rd Street East) (468-
84481/751466/485357) Does not affect existing traffic. (District 1) - $575,000.00

The cost of construction of Storm Water Drain No. 290 to serve Fox Ridge Addition (north of 29th Street
North, east of Maize). (District V) (468-84151/751431/485-322) — Total Estimated Cost $540,560.00
The cost of construction of North Sanitary Sewer Pump Station and Main 15, Sanitary Sewer 23 (along
Meridian from south of 53rd Street North to 61st Street North). (District V1) (468-83682/744009/480-
697) — Total Estimated Cost $3,217,500.00

The cost of construction of Storm Water Drain No. 621 to serve Pawnee Mesa Addition (north of
Pawnee, east of 119th Street West). (District V) (468-84152/751419/485-310) — Total Estimated Cost
$108,900.00

The cost of Improvement Program at 105 South Broadway (southwest corner of Douglas and Broadway).
(472-84411/766019/491-020) (District 1). — Total Estimated Cost $603,100.00
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(Item 34 continued)

[.  Thecost of construction of Storm Water Drain No. 254 to serve North Ridge Village Addition (north of
37th Street North, west of Ridge). (District V) (468-83978/751403/485-294) — Total Estimated Cost
$241,020.00

m. The cost of construction of Storm Water Drain No. 301 to serve Southwest Passage Addition (south of
Pawnee, west of 119th Street West). (District 1V) (468-84230/751434/485-325) — Total Estimated Cost
$165,900.00

n. Thecost of construction of Storm Water Drain No. 308 to serve Northgate Addition (north of 53rd Street
North, west of Meridian). (District V) (468-84254/751437/485-328 - Total Estimated Cost $939,300.00

RECOMMENDED ACTION: Receiveandfile.

35. Pditions for Public | mprovements:

a. Construct Public Improvements in Parkstone Addition, north of Douglas, east of Hillside. (District 1)

b. Pave Governeour and Osie Circle south of Harry. (District 111)

c. Construct Sanitary Sewer, Drainage and Water System |mprovements for Waterfront Residential and

Greenwich Office Park Additions, north of 13th Street, west of Greenwich. (District I1)

d. Renovate Building Facade at 1716 East Douglas, north of Douglas, east of Hydraulic. (District I)

e. Storm Water Drain in Cedar View Village Addition, east of Greenwich, south of Kellogg. (District 1)
f. Zdtapaving, from Kellogg to Waterman. (District I1)
g
h

Sanitary Sewer, Drainage, Water Distribution Systems to serve part of Country Hollow Addition, south of
Kellogg, east of 127th Street East. (District I1)
Ornamental Street Lights on Douglas, west of Dellrose. (District I1)

RECOMMENDED ACTION: Approve Petitions; adopt resolutions.

36. Agreements/Contracts:
a. Renewal of Food Service Establishment Inspection Contract with Kansas Department of Health and
Environment.
b. Agreement to Respread Assessments: Cedar View Village Addition, north of Lincoln Street, east of
Greenwich Road. (District 11)

RECOMMENDED ACTION: Approve Agreements/Contracts; authorize the necessary signatures.

37. Design Services Agreements:
a. Design Agreement Clarification: Kellogg from Cypress to 159th Street East. (District I1)

RECOMMENDED ACTION: Approve Agreements/Contracts; authorize the necessary signatures.

38. Change Orders.
a. Water Line Replacement in Anderson Addition, east of Meridian, north of Maple. (Districts IV and V1)

b. Central Corridor Railroad Improvement. (District V1)

RECOMMENDED ACTION: Approve the Change Orders and authorize the necessary signatures.
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39.

40.

41.

42.

43.

Property Acquisition:
a. Partial Acquisition of 2010 South Broadway for the Improvement of Mt. Vernon between the Arkansas
River and Broadway. (District 111)

RECOMMENDED ACTION: Approve budgets and Contracts; authorize necessary signatures.

Minutes of Advisory Boards/Commissions

Wichita Employees’ Retirement System, February 27, 2008
Police and Fire Retirement System, February 27, 2008
Wichita Employees Retirement Board/Police & Fire Retirement Board, April 3, 2008
District Advisory Board I, April 7, 2008

District Advisory Board |1, March 3, 2008

District Advisory Board I1, April 7, 2008

District Advisory Board I11, April 2, 2008

District Advisory Board VI, April 7, 2008

District Advisory Board VI, April 16, 2008

Board of Electrical Appeals, April 22, 2008

Wichita Public Library, April 15, 2008

Wichita Historic Preservation Board, April 14, 2008

RECOMMENDED ACTION: Receiveandfile.

Easement Encroachment Agreement. (District 1)

RECOMMENDED ACTION: Approvethe Agreement and authorize the necessary signatures.

Lawrence-Dumont Stadium Real Property Waiver. (District 1V)

RECOMMENDED ACTION: Approvethe Real Property Waiver and authorize the necessary signatures.

Notice of Intent to Use Debt Financing - Terminal Area Redevelopment Program - Apron Phasell.

RECOMMENDED ACTION: Adopt the Resolution and authorize the necessary signatures.

. Partial Redemption of Industrial Revenue Bonds, Spirit AeroSystems, Inc. (District 111)

RECOMMENDED ACTION: Adopt the Resolution authorizing execution of the Bill of Sale and Certificate of
Redemption for the purpose of conveying ownership of the purchased property to
Spirit AeroSystems in accordance with the 2006 L ease Indenture and authorize
the necessary signatures.
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45, Payment of Condemnation Award, Case No. 07CV 3306, Road and Storm Water | mprovements to West Street

between Maple and Central Avenues, Parcels 1 and 32. (District V1)

RECOMMENDED ACTION: Authorize payment to the clerk of the District Court in the amount of

$342,647.00 for acquisition of property easements condemned in Case No.
07CV3306.

46. Providing Local Laser Printer Repair — Selection of Vendors

RECOMMENDED ACTION: Approvethe contract to KK Office Solutions Inc. and authorize the necessary

signatures.

47. Second Reading Ordinances: (First Read May 20, 2008)

a. 3lst Street South Bridge at Glenn. (District IV)

An ordinance declaring the 31st street south Bridge at Glenn (472-84702) to be a main trafficway within
the city of Wichita, Kansas; declaring the necessity of and authorizing certain improvements to said main
trafficway; and setting forth the nature of said improvements, the estimated costs thereof, and the manner
of payment of same.

2008 Street Rehabilitation Program. (Districts | and 1V)

An ordinance declaring grove, from Bayley to Lincoln; grove, from Lincoln to Morris; Lincoln, from
grove to the bridge over the Wichita drainage canal and k-42 highway from Hoover to the 1-235 freeway
(2008 street rehabilitation program) 472-84725 to be main trafficways within the city of Wichita, Kansas;
declaring the necessity of and authorizing certain improvements to said main trafficways, and setting
forth the nature of said improvements, the estimated costs thereof, and the manner of payment of same.

RECOMMENDED ACTION: Adopt the Ordinances.

Adjournment
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Agenda Item No. 2.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council Members
SUBJECT: A08-07R- Request by John Philbrick, on behalf of the City of Wichita, to annex

land generally located north of 55" Street South, between Clifton Avenue and
Southeast Boulevard. (District 111)

INITIATED BY: Metropolitan Area Planning Department

AGENDA: Unfinished Business

Recommendation: Approve the annexation request, place the ordinance on first reading and authorize
the necessary signatures.

Background: The Property Management Division, on behalf of the City of Wichita, is requesting to
annex 5.37 acres of land generally located north of 55™ Street South, between Clifton Avenue and
Southeast Boulevard. The annexation area abuts the City of Wichita to the south and east. Its anticipated
useis undetermined at this time.

Analysis:

Land Use and Zoning: The proposed annexation consists of approximately 5.37 acres of property
currently zoned “IP-A” Industrial Park — Airport. Upon annexation, the zoning will remain the same.
Property directly to the north is undeveloped and is zoned "L1” Limited Industrial. Property to the east
and south is undeveloped and is zoned "IP-A" Industrial Park-Airport. Property to the west is developed
with the Pinaire Mobile Home Park Addition and is zoned “ SF-5" Single-Family Residential.

Public Services: The nearest water lineisa 12" line located in Clifton, coming south from Oaklawn and
ending adjacent to the west edge of the subject property. There is also another 12” water line located in
Clifton, just south of the subject property, adjacent to the Meadowlake Beach Addition. Thereisalso a
24" sawer main in Clifton that runs along the west edge of the subject property.

Street System: Clifton Avenue, a two-lane paved road, runs along the west edge of the subject property.
The 2008 Transportation I mprovement Program, the City of Wichita Capital |mprovement Program (CIP)
2007-2016 and the Sedgwick County Capital Improvement Program 2008-2012 do not call for street
improvements near the proposed annexation site.

Public Safety: Fire protection is currently provided to the area on the basis of a first-responder agreement
between the City and County, and that service will continue following annexation. Wichita will provide
fire protection from Fire Station No. 19, located at 4440 South Broadway with a seven (7) to eight (8)
minute response time. Upon annexation, police protection will be provided to the area by the Patrol
South Bureau, of the Wichita Police Department, headquartered at 211 E. Pawnee.

11
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Parks: Emery Park, a 30-acre park, is located approximately 2 miles to the northwest of the proposed
annexation site and contains two tennis courts, a BMX track, a concession stand, a basketball court, a
children's play area, arestroom, a drinking fountain and a parking area. Chapin Park, a 190-acre park, is
located approximatdy 2 1/2 miles to the northwest from the proposed annexation site and is currently
open space that is used by the Radio Control Club for model airplane flying. Palisade Park, a 5-acre park,
is located approximately 2 miles to the west of the subject property and is an open space neighborhood
park. South Lakes Park, a 250-acre park, is approximately 2 1/2 miles to the west of the proposed site
and contains 16 soccer fields, 8 softball diamonds, 1 football field, 3 concession stands, 4 fishing lakes
and 2 parking areas. In addition, the South Arkansas River Greenway, a 158-acre park, is approximately
2 miles to the south of the subject property and is undeveloped parkland along the Arkansas River. In
addition, land has been donated to the City just south of the subject property, of which could potentially
be developed into a future park, although thisis undetermined at thistime. Alternatively, according to the
1996 Parks and Open Space Master Plan, a potential future park site has been proposed just west of the
subject property.

Schoal District: The annexation property is part of the Unified School District 260 (Derby School
District). Annexation will not change the school district.

Comprehensive Plan: The proposed annexation is consistent with the Wichita-Sedgwick County
Comprehensive Plan. The annexation property falls within the 2030 Wichita Urban Growth Area, as
shown in the Plan.

Financial Considerations: The current approximate appraised value of the proposed annexation lands,
according to County records, is $19,330 with a total assessed value of $2,319. Using the current City
levy ($31.979/$1000 x assessed valuation), this roughly yields $74 in City annual tax revenues for the
property. The future assessed value of this property will depend on the type and timing of any other
devel opments on the proposed annexation property and the current mill levy. At thistime, the anticipated
use of the property is undetermined.

Goal Impact: Approving the annexation request would impact Wichita's goal to ensure efficient
infrastructure, for annexation of this property would assist the City in satisfying the demand for new
infrastructure needed to support growth and devel opment.

L egal Considerations: The property is eligible for annexation under K.S.A. 12-519, et seq.

Recommendations/Actions: Approve the annexation request, place the ordinance on first reading and
authorize the necessary signatures.

12



OCA150005 BID #37529-009 CID #76383
PUBLISHED IN THE WICHITA EAGLE ON

ORDINANCE NO.

AN ORDINANCE INCLUDING AND INCORPORATING CERTAIN
BLOCKS, PARCELS, PIECES AND TRACTS OF LAND WITHIN THE
LIMITS AND BOUNDARIES OF THE CITY OF WICHITA, KANSAS.
(A08-07)

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF WICHITA,
KANSAS:

SECTION 1. The governing body, under the authority of K.S.A. 12-519, et seq,
hereby annexes the following blocks, parcels, pieces and tracts of land and they are
hereby included and brought within the corporate limits of the City of Wichita, Kansas
and designated as being part of City Council District 11 respectively:

That part of the East ¥z of the Southwest ¥4 of Section 23, Township 28
South, Range 1 East of the 6™ P.M. Sedgwick County, Kansas described
as follows. Beginning a the Northwest corner of the East %2 of said
Southwest ¥z thence South 89 degrees 17° 18" East along the North line
of the East %2 of said Southwest ¥4, 785.06 feet; thence South 00 degrees
00" 06" East, 198.63 feet; thence South 45 degrees 18 16" West, 140.66
feet; thence North 89 degrees 23’ 22" West, 242.33 feet; thence South 68
degrees 41’ 23" West, 302.36 feet; thence South 89 degrees 59" 54" West,
161.00 feet to a point on the West line of the East %2 of said Southwest ¥4,
thence North 00 degrees 00' 06" West aong the West line of the East %2 of
said Southwest ¥ 414.62 feet to the point of beginning, except that part
dedicated for Clifton Avenue road right-of-way.

SECTION 2. That if any part or portion of this ordinance shall be held or
determined to be illegal, ultra vires or void the same shall not be held or construed to
alter, change or annul any terms or provisions hereof which may be legal or lawful. And
in the event this ordinance in its entirety shall be held to be ultra vires, illegal or void,
then in such event the boundaries and limits of said City shall be held to be those
heretofore established by law.
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Ordinance Page 2
(A08-07)

SECTION 3. That the City Attorney be and he is hereby instructed at the proper time to
draw a resolution redefining the boundaries and limits of the City of Wichita, Kansas,
under and pursuant to K.S.A. 12-517, et seq.

SECTION 4. This ordinance shall become effective and be in force from and after its
adoption and publication once in the official city paper.

ADOPTED at Wichita, Kansas, this

Carl Brewer, Mayor

ATTEST:

Karen Sublett, City Clerk

Approved asto form:

Gary E. Rebenstorf, Director of Law

14



Planning Agenda Item: A08-07 Attachment No. 1

An ordinance including and incorporating certain blocks, parcels, pieces, and tracts of land within the limits and
boundaries of the City of Wichita, Kansas, and relating thereto.

General Location: Land generally located north of 55" Street South, between Clifton Avenue & Southeast Blvd.

Address: Reason(s) for Annexation:
5.37 Area in Acres X Request

0 Existing population (est.) Unilateral

0 Existing dwelling units Island

0 Existing industrial/commercial units Other:

Existing zoning: | "|p-A” Industrial Park - Airport
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Agenda ltem No. 3.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council
SUBJECT: Arkansas River Corridor Access Plan. (Districts|, 111, 1V, V, & VI)

INITIATED BY: Department of Park and Recreation

AGENDA: Unfinished Business

Recommendation: Approve the Plan.

Background: On November 7, 2006 City Council approved the selection of Applied Ecological
Services and Patti Banks Associates to provide design and planning services for the development
of the Arkansas River Corridor Access Plan (ARCAP). The ARCAP project was a multi-
jurisdictional plan that included project partners from athree county area. The partnersin this
plan include the Arkansas River Coalition, Reno County, Sedgwick County, Sumner County,
Hutchinson, South Hutchinson, Wichita, Derby, Oxford, and the Kansas Department of Wildlife
and Parks. Each partner provided financial contributions to this plan. The ARCAP steering
committee included representatives from each partner listed above to guide and direct activities
for the planning and design services.

The ARCAP project was devel oped to evaluate the possibility of creating recreational
opportunities by utilizing existing access points and assess possible future access points. The river
corridor extends from the Rice and Reno county line downstream to the city of Oxford, Kansas.
The ARCAP included a series of six Public Input meetings at three locations. Meetings were
held in South Hutchinson, Wichita, and Oxford, Kansas. The ARCAP also included a Technica
Workshop Meeting at the Herman Hill Water Center working with local canoe and kayaking
experts, which included the study of dam obstructions at the 21% St. and Lincoln St. dams for
recreational transition. The final Master Plan report was recently presented to the ARCAP
steering committee and was accepted on December 7, 2007. The plan was previously reviewed
and accepted by the Wichita Park Board on November 19, 2007. On February 5, 2008, City
Council directed staff to take the Plan out to the community through the District Advisory Boards
(DABSs). All six (6) DABs approved the Plan and recommended the City Council accept the
recommended action.

Analysis: The completion of this plan provides a general guideline and recommendations to the
project partners for potential access point development. The information provides a blueprint for
possible new recreational opportunities along the Arkansas River for the City of Wichita and
surrounding communities. Within the City of Wichita the plan identifies three recreational
transitions for watercraft at the 21% Street “tubes’, the 21% Street dam and the Lincoln Street dam.
Two additional potential access points are identified aswell at Herman Hill Park and Sim Park.
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Financial Considerations: Currently there are no Capital Improvement Program (CIP) funds
identified to execute any portion of the plan. All future improvements will be funded either
through the CIP if approved by City Council or by the Kansas Department of Wildlife and Park
grants. This plan will be brought back to the City Council for future action in authorizing al or a
portion of the plan to move forward with additional recreational opportunities as outlined in this
report.

L egal Consider ations: None at thistime.

Goal Impact: Theapproval of this plan will enable the city and surrounding communities to
enhance and improve the Quality of Life by creating recreational opportunities. The completion
of this plan also increases the probability of future state and federal grant funding for river
recreation projects.

Recommendation/Action: It is recommended that the City Council approve the Arkansas River
Corridor Access Plan (ARCAP) as a guiddline for future access point development within the
City of Wichita.
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Agenda ltem No. 4.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council Members
SUBJECT: Amend City Code Chapter 7.56, Regulating Smoking

INITIATED BY: City Council

AGENDA: Unfinished Business

Recommendation: Adopt the Ordinance was amended, revising the City Code Sections regulating
smoking, to restrict smoking in certain places of business and require appropriate signage.

Backaground: On May 6, 2008, City Council considered and discussed, on first reading, an
Ordinance that would have regulated smoking in food service establishments and premises licensed to
sdl liquor or cereal malt beverages by the drink, generally adding both to thelist of places where
smoking would be prohibited. After comment from the public and from the bench, Council set the
Ordinance over for second reading on June 3, 2008, with certain changes as directed from the bench.

Analysis: The revised Ordinance incorporates changes in pursuance of the Council’ s direction of
May 6, 2008. It substitutes a more general “ place of business’ concept for the food service
establishments and licensed premises addressed by the original text. It also removes the referencesin
existing Code Section 7.56.020(b) that generally exempted Century 11 and the Airport terminal in the
past. It retains the restrictions relating to protection of persons under age 18, except where a business
(e.g., housing provider) can show that it is prevented by applicable law from excluding persons under
age 18. It dlightly adjusts some of the fee provisions, and adds a definition of “ charitable fundraising
event,” and enforcement provisions.

Financial Considerations: To help defray the cost of inspections provided for under the ordinance,
each permit application that would necessitate inspections would require a non-refundable fee of
$250. Thisfeewill probably not be enough to fully offset costs of regulation, but can be adjusted by
amendment once the City has afew years of experience to establish total annual cost.

L egal Considerations. The Law Department has prepared the amendments to the ordinance, and
approved it asto form.

Goal Impact: The ordinance is designed to advance the goals of Safe & Secure Communities and
Quality of Life by promoting the public health and helping to protect citizens from the adverse affects
of involuntary exposure to environmental tobacco smoke.

Recommendations/Actions: Approve the ordinance as amended on second reading.

Attachments: Ordinance Amending Chapter 7.56 of the Code of the City of Wichita (Clean and
marked versions).
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ORDINANCE NO.

AN ORDINANCE OF THE CITY OF WICHITA, KANSAS CONCERNING
SMOKING IN CERTAIN PLACES OF BUSINESS, AMENDING SECTIONS
7.56.010, 7.56.020, 7.56.030, 7.56.040 & 7.56.050 OF THE CODE OF THE
CITY OF WICHITA, KANSAS, REPEALING THE PRIOR VERSIONS OF SUCH
SECTIONS, AND ADDING NEW SECTIONS 7.56.021, 7.56.022, 7.56.060 AND
7.56.070 TO CHAPTER 7.56 OF THE CODE OF THE CITY OF WICHITA.

Whereas, numerous studies have determined that environmental tobacco smoke (ETS) is a
significant source of exposure to toxic indoor air contaminants, causally associated with
respiratory illnesses, including lung cancer, asthma and emphysema; and

Whereas, there is scientific research linking ETS with heart disease, responsible for an estimated
35,000 coronary heart disease deaths annually among adult nonsmokers in the United States as
a result of ETS exposure; and

Whereas, ETS carcinogens and poisons pose special risks to children, the elderly, food and
beverage service employees, and individuals with cardiovascular disease and/or impaired
respiratory function, including asthmatics and those with obstructive airway disease; and

Whereas, ETS exposure has been causally associated with developmental, respiratory,
carcinogenic and cardiovascular effects, including fatal outcomes such as sudden infant death
syndrome; and

Whereas, accordingly, the Wichita City Council recognizes that ETS poses a serious public
health hazard, that nonsmokers need protection from involuntary ETS exposure and that
therefore, regulation by the City Council of the burning of tobacco in businesses open to the
public and businesses employing minors is imperative in order to protect the public health and
welfare;

NOW THEREFORE BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
WICHITA, KANSAS:

Section 1. Section 7.56.010 of the Code of the City of Wichita, Kansas, is hereby amended
to read as follows:

7.56.010 DEFINITIONS.
The following words and phrases, whenever used in this Chapter, shall be
construed as defined in this section:

(A) Business means any sole proprietorship, partnership, joint venture,
corporation or other business entity formed for profit-making purposes,
including retail establishments where goods or services are sold as well as
professional corporations and other entities where legal, medical, dental,
engineering, architectural or other professional services are delivered.

(B) Charitable fundraising event means for the purposes of this Chapter, an
event conducted for solicitation or receipt by any person of any money,
property or other benefit if, before or in the course of any such event, the
person conducting the event represents: (1) that the purpose of that
soliciting or receiving, or (2) that the purpose of an activity or enterprise of
which that soliciting or receiving is a part, is or includes any charitable
purpose deemed to be benevolent, philanthropic or patriotic . It does not
matter whether the money or benefit concerned is solicited or received
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Section 2.

in person or by other means (such as by mail, telephone or facsimile
transmission), or as a direct donation at the event.

(C) Employee means any person who is employed by an employer in
consideration for direct or indirect monetary wages or profit, and any person
who volunteers his or her services for a non-profit entity.

(D) Employer means any business which employs the services of one or more
individual persons.

(E) Place of business means any premises under the control of an employer
where activities in furtherance of its profit-making purposes are carried out,
including, but not limited to, manufacturing activities, as well as the sale or
delivery of goods or services to patrons or customers.

(F) Smoking means possession of a cigarette, cigar, or pipe partially or wholly
consisting of or containing burning vegetation, or possession of any other
device containing burning vegetation that is used for the introduction of
smoke from the burning vegetation into the human body. For the purposes
of this definition, the term vegetation includes, but is not limited to, tobacco,
but does not include any controlled substance listed in K.S.A. 65-4105
through K.S.A. 65-4113 inclusive, and amendments thereto.

Section 7.56.020 of the Code of the City of Wichita, Kansas, is hereby amended

to read as follows:

7.56.020

Section 3.

PROHIBITION OF SMOKING IN CERTAIN PLACES.
It is unlawful for any person to engage in smoking, or (with respect to subsection
(E)) for any business to permit smoking, in any of the following places within the

city:
(A) Chambers of the City Council;

(B) Elevators, restrooms, hallways, stairways accessible to the general public
located within any building owned or maintained by the city or any political
subdivision of the city. This shall not include buildings owned by the city that
are leased under the Industrial Revenue Bond Act and portions of buildings
which are leased to tenants of the Wichita Airport Authority at Wichita Mid-
Continent Airport;

(C) Every room, chamber, place of meeting or political assembly under the
control of the city, or any political subdivision of the city, during such time as
a public meeting is in progress;

(D) Within buses operating under the authority of the Metropolitan Transit
Authority; and,

(E) Any place of business, except as otherwise provided in Section 7.56.021.

New Section 7.56.021 of the Code of the City of Wichita, Kansas, is hereby

created, to read as follows:
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7.56.021

CONDITIONS UNDER WHICH SMOKING AT A PLACE OF BUSINESS IS
PERMITTED. Notwithstanding the general prohibition in Section 7.56.020(E), a
business may elect to permit smoking (and if it so elects, persons eighteen (18)
years of age or older may lawfully engage in smoking) at its place of business or
designated portion thereof as follows:

(A)

(B)

(©)

(D)

In any, unenclosed, outdoor smoking area, provided such smoking area is
located more than ten (10) feet from any building entrance;

In any clearly posted, designated smoking room which is subject to
inspection by the City of Wichita's Office of Central Inspection during the
Office’s regular operating hours, and which meets all of the following
requirements:

(1) The smoking room is enclosed on all sides by solid, impermeable walls
or windows extending from the floor to ceiling with self-closing doors; and

(2) Access to the smoking room is restricted to the employees, customers
and vendors of the facility; and

(3) The smoking room maintains a negative air pressure (meaning more air
is exhausted from the room than is directly supplied by the heating,
ventilation, and air conditioning (HVAC) system); and

(4) The smoking room’s smoke-contaminated air is exhausted directly to the
outdoors and is not returned to the HVAC system; and

(5) The smoking room and any equipment contained therein are maintained
and serviced when the room is not occupied by smokers; and

(6) There is no need for employees, customers or vendors to pass through
the smoking room to access restrooms, break areas, or any other portion of
the place of business which they might need to access, and the business
does not require employees, customers or vendors to enter the smoking
room when it is occupied by smokers; and

(7) Non-smoking employees and vendors of the business have access to a
separate, enclosed, non-smoking break room accessible only to the
employees and vendors of the business which is of equal or larger size and
has amenities comparable to the smoking room; and

(8) The business has obtained, and annually renews, a permit for the
smoking room from the City of Wichita and the City of Wichita's Office of
Central Inspection has verified compliance with the provisions of this
ordinance;

In all or a designated portion of the individual guest rooms, apartments or
other residential units rented by hotels, motels, apartment buildings or
residential landlords.

At any place of business clearly posted at each entrance as a smoker-
friendly facility where smoking is permitted, provided:

(1) The business either, a) can establish that it has no legal ability to exclude
customers and patrons under eighteen (18) years of age, or, b) has the legal
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(E)

ability to continuously exclude, and does continuously exclude, all customers
and patrons under eighteen (18) years of age; and

(2) The business has no employees at the place of business who are under
eighteen (18) years of age, except for any such employees who were already
employed at that place of business on the effective date of this ordinance;
and

(3) The employer has obtained, and has on file, from each employee
working at such place of business, a signed acknowledgment that such
employee has been advised of the causal links between environmental
tobacco smoke and health conditions such as cardiovascular disease, lung
cancer, asthma and emphysema, and also that no level of environmental
tobacco smoke has been identified as safe; and

(4) The place of business and its records reflecting the age of current
employees, as well as the signed employee acknowledgments of the
dangers of environmental tobacco smoke, are available for and subject to
inspection by the City of Wichita’'s Office of Central Inspection during the
regular operating hours of such Department; and

(5) The business has obtained, and annually renews, a permit from the City
of Wichita to operate the place of business as a smoker-friendly facility;

The place of business, or a portion thereof has been rented to or reserved by
the sponsor of a charitable fundraising event that incorporates tobacco
products, provided:

(1) The place of business, or portion thereof so reserved, is clearly posted at
all entrances, at least two hours prior to the fundraising event, with signs
warning customers and patrons that smoking is being permitted on the
premises during the fundraising event; and

(2) The business has the legal ability to continuously exclude, and does
continuously exclude, all customers and patrons under eighteen (18) years of
age, from the place of business, or the portion thereof reserved for the
fundraising event, for the duration of the fundraising event; and

(3) The business has no employees at the place of business, or in that
portion of the place of business reserved for the fundraising event, during the
fundraising event, who are under eighteen (18) years of age; and

(4) The employer has obtained, and has on file, from each employee
working at such place of business, or in that portion of the place of business
reserved for the fundraising event, during the fundraising event, a signed
acknowledgment that such employee has been advised of the causal links
between environmental tobacco smoke and health conditions such as
cardiovascular disease, lung cancer, asthma and emphysema, and also that
no level of environmental tobacco smoke has been identified as safe; and

(5) The business has put in place reasonable steps to prevent smoke from

intruding into any portions of the place of business occupied or in use by
customers or patrons not participating in the fundraising event; and

22



Section 4.

(6) The business has obtained from the City of Wichita a permit to allow
smoking at the place of business for the duration of the specific fundraising
event.

New Section 7.56.022 of the Code of the City of Wichita, Kansas, is hereby

created, to read as follows:

7.56.022

Section 5.

7.56.030

PROMOTION OF OCCASIONAL SMOKE-FREE EVENTS AT SMOKER-
FRIENDLY PLACES OF BUSINESS. An operator of a place of business that
desires to schedule and promote an occasional smoke-free event on premises
normally operated as a smoker-friendly place of business shall ensure that all
indoor smoking on the premises is discontinued at least twelve hours prior to the
scheduled commencement of the smoke-free event, and, during the smoke-free
event, shall replace or cover its smoker-friendly signage with sighage advising
that smoking is prohibited.

Section 7.56.030 of the Code of the City of Wichita, Kansas, is hereby amended
to read as follows:

POSTING OF SIGNS.

(A) The owner, manager or other person having control of buildings or
businesses where smoking is prohibited by this Chapter shall have a
conspicuously posted sign clearly stating that smoking is prohibited at each
entrance and within the building or other areas where smoking is prohibited.

(B) Such "No Smoking" signs shall have bold lettering of not less than one (1)
inch in height. The international "No Smoking" symbol may also be used
(consisting of a pictorial representation of a burning cigarette enclosed in a
red circle with red bar across it).

(C) The owner, manager or other person having control of places of business
which elect to permit smoking under one or more subsections of Section
7.56.021 shall have a conspicuously posted sign clearly stating the places at
and conditions under which smoking is permitted:

(1) At each designated outdoor smoking area established pursuant to
Section 7.56.021(A);

(2) Immediately outside or on the outer surface of each door into each
smoking room established pursuant to Section 7.56.021(B);

(3) Immediately outside or on the outer surface of each door at each
entrance to a place of business operated as a smoker-friendly facility
pursuant to Section 7.56.021(D)(which sign shall also contain the universal
symbol for a smoker-friendly facility, consisting of a depiction of a burning
cigarette on a green background); and

(4) During and for two hours prior to charitable fundraising events held
under 7.56.021(E), immediately outside or on the outer surface of each door
at each entrance to the place of business or portion thereof where the
fundraising event is being conducted (which sign shall also contain the
universal symbol for a smoker-friendly facility, consisting of a depiction of a
burning cigarette on a green background).

Such signs shall also advise persons under eighteen (18) years of age not to
seek entry to such posted areas.
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Section 6.

7.56.040

Section 7.

7.56.050

Section 7.56.040 of the Code of the City of Wichita, Kansas, is hereby amended
to read as follows:

PERMITS AND FEES. For each place of business which an operator elects to
operate as a smoker-friendly facility, pursuant to Section 7.56.021(D), or at which
the operator elects to maintain a smoking room pursuant to Section 7.56.021(B),
the operator shall be required to obtain from the City of Wichita an annual permit,
and to undergo an inspection of the permitted place of business by the City of
Wichita’s Office of Central Inspection. For each charitable fundraising event at
which the operator of a place of business desires to permit smoking pursuant to
Section 7.56.021(E), the operator shall be required to obtain from the City of
Wichita a permit for the event, and to undergo an inspection of the permitted
place of business by the City of Wichita's Office of Central Inspection. A non-
refundable fee of $250 shall be required for each permit application hereunder
(unless the place of business is applying under 7.56.021(D), and is already
restricted by law from admitting persons under age 18, or has demonstrated that
it cannot exclude persons under age 18), which fee shall be used exclusively to
defray a portion of the costs of enforcement, inspection, and education relating to
the hazards of tobacco products. Permits may be denied, and once issued, may
be revoked, if inspection of the place of business permitted or proposed to be
permitted reveals that the facility design or the smoking activities there conducted
or proposed to be conducted are not in conformity with the requirements of this
Chapter. All permits issued hereunder shall be conspicuously posted by the
applicant on the premises of the permitted place of business.

Section 7.56.050 of the Code of the City of Wichita, Kansas, is hereby amended
to read as follows:

VIOLATIONS AND PENALTIES.

(A) It shall be unlawful for any person who owns, manages, operates or
otherwise controls the use of any premises subject to regulation under this
Chapter to fail to comply with all of its provisions.

(B) It shall be unlawful for any person who owns, manages, operates or
otherwise controls any premises subject to regulation under this Chapter to
allow smoking to occur where prohibited by this Chapter. Any such person
allows smoking to occur under this section if he or she:

(1) bhas knowledge that smoking is occurring, and;

(2) acquiesces to the smoking under the totality of the circumstances.

(C) It shall be unlawful for any person to smoke in any area where smoking is
prohibited by the provisions of this Chapter.

(D) It shall be unlawful for any person who owns, manages, operates or
otherwise controls the use of any place of business to allow a person under
eighteen (18) years of age to enter:

(1) any smoking room maintained under Section 7.56.021(B) while smoking
is occurring; or
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Section 8.

7.56.060

(E)

(F)

(2) the premises of the place of business or portion thereof in use for a
charitable fundraising event wherein smoking is permitted pursuant to
Section 7.56.021(E), while smoking is being permitted at such event; or

(3) any place of business operated as a smoker-friendly facility pursuant to
Section 7.56.021(D), unless such person under eighteen (18) years of age
was already employed at that facility on the effective date of this Ordinance.

Each person under eighteen (18) years of age who is allowed entry in
violation of this section will give rise to a separate violation, and each
instance in which a given individual under eighteen years of age is allowed
entry in violation of this section will give rise to a separate violation.

It shall be unlawful for any person under eighteen (18) years of age to enter:

(1) any smoking room maintained under Section 7.56.021(B) while smoking
is occurring; or

(2) any place of business or portion thereof which is in use for a charitable
fundraising event wherein smoking is permitted pursuant to Section
7.56.021(E), while smoking is being permitted; or

(3) any place of business operated as a smoker-friendly facility pursuant to
Section 7.56.021(D), unless such person under eighteen (18) years of age
was already employed at that facility on the effective date of this Ordinance.

Each instance in which a person under eighteen (18) years of age gains
entry in violation of this section will give rise to a separate violation.

Any person who violates any provision of this Chapter shall be guilty of a
misdemeanor, punishable by:

(1) A fine not exceeding One Hundred Dollars ($100.00) for the first
violation.

(2) A fine not exceeding Two Hundred Dollars ($200.00) for a second
violation within a one (1) year period of the first violation.

(3) A fine not exceeding Five Hundred Dollars ($500.00) for a third or
subsequent violation within a one (1) year period of the first violation.

(4) For the purposes of this subsection, the number of violations within a
year shall be measured by the date the smoking violations occur.

(G) In addition to the fines established by this Section, violation of this Chapter by

a person having control of a place of business may result in the suspension
or revocation of any permit or license issued for the premises on which the
violation occurred.

New Section 7.56.060 of the Code of the City of Wichita, Kansas, is hereby
created, to read as follows:

(A)

ENFORCEMENT.

The authority to administer the provisions of this article is vested in the
Office of Central Inspection and his or her duly authorized

7

25



representative(s), and whenever the need arises, the Superintendant of
the Office of Central Inspection may call upon the, Wichita Police
Department, and other departments of the City to aid in the enforcement
of this Chapter.

(B) Notice of the provisions set forth in this Chapter shall be given to all
applicants for a City business license.

© Any person may register a complaint under this Chapter to initiate
enforcement with the Police Department.

(D) The Wichita Police Department and the Office of Central Inspection shall,
while an establishment is undergoing otherwise mandated inspections,
inspect for compliance of this Chapter, and each such department may
also enforce the provisions of this Chapter through investigation of
complaints filed and unannounced inspections of the premises and
records regarding compliance with this Chapter.

(E) Any owner, manager, operator or employee of any premises regulated by
this Chapter shall be responsible for informing persons violating this
Chapter of the provisions through appropriate signage.

Section 9. New Section 7.56.070 of the Code of the City of Wichita, Kansas, is hereby
created, to read as follows:

7.56.070 SEVERABILITY.
If any provision, clause, sentence or paragraph of this Chapter or the application
thereof to any person or circumstances shall be held invalid, such invalidity shall
not affect the other provisions of this Chapter which can be given effect without
the invalid provision or application, and to this end the provisions of this Chapter
are declared to be severable.

Section 10. EFFECTIVE DATE. This ordinance shall be effective as of the ninetieth (90”‘)
day following its date of publication.

Passed by the governing body this 3rd day of June, 2008.

Signed by the Mayor:

Carl Brewer, Mayor

ATTEST:

Karen Sublett, City Clerk

Approved as to form:

Gary E. Rebenstorf, City Attorney and
Director of Law
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ORDINANCE NO.

AN ORDINANCE OF THE CITY OF WICHITA, KANSAS CONCERNING
SMOKING IN CERTAIN PLACES OF BUSINESS, AMENDING SECTIONS
7.56.010, 7.56.020, 7.56.030, 7.56.040 & 7.56.050 OF THE CODE OF THE
CITY OF WICHITA, KANSAS, REPEALING THE PRIOR VERSIONS OF SUCH
SECTIONS, AND ADDING NEW SECTIONS 7.56.021, 7.56.022, 7.56.060 AND
7.56.070 TO CHAPTER 7.56 OF THE CODE OF THE CITY OF WICHITA.

Whereas, numerous studies have determined that environmental tobacco smoke (ETS) is a
significant source of exposure to toxic indoor air contaminants, causally associated with
respiratory illnesses, including lung cancer, asthma and emphysema; and

Whereas, there is scientific research linking ETS with heart disease, responsible for an estimated
35,000 coronary heart disease deaths annually among adult nonsmokers in the United States as
a result of ETS exposure; and

Whereas, ETS carcinogens and poisons pose special risks to children, the elderly, food and
beverage service employees, and individuals with cardiovascular disease and/or impaired
respiratory function, including asthmatics and those with obstructive airway disease; and

Whereas, ETS exposure has been causally associated with developmental, respiratory,
carcinogenic and cardiovascular effects, including fatal outcomes such as sudden infant death
syndrome; and

Whereas, accordingly, the Wichita City Council recognizes that ETS poses a serious public
health hazard, that nonsmokers need protection from involuntary ETS exposure and that
therefore, requlation by the City Council of the burning of tobacco in businesses open to the

public and businesses employing minors is imperative in order to protect the public health and
welfare;

NOW THEREFORE BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
WICHITA, KANSAS:

Section 1. Section 7.56.010 of the Code of the City of Wichita, Kansas, is hereby amended
to read as follows:

7.56.010 DEFINITIONS.
The following words and phrases, whenever used in this Chapter, shall be
construed as defined in this section:

(A) Business means any sole proprietorship, partnership, joint venture,
corporation or _other business entity formed for profit-making purposes,
including retail establishments where goods or services are sold as well as
professional corporations and other entities where legal, medical, dental,
engineering, architectural or other professional services are delivered.

(B) Charitable fundraising event means for the purposes of this Chapter, an
event conducted for solicitation or receipt by any person of any money,
property or other benefit if, before or in the course of any such event, the
person conducting the event represents: (1) that the purpose of that
soliciting or receiving, or (2) that the purpose of an activity or enterprise of
which that soliciting or receiving is a part, is or includes any charitable
purpose deemed to be benevolent, philanthropic or patriotic . It does not
matter whether the money or benefit concerned is solicited or received
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Section 2.

in person or by other means (such as by mail, telephone or facsimile
transmission), or as a direct donation at the event.

(C) Employee means any person who is employed by an employer in
consideration for direct or indirect monetary wages or profit, and any person
who volunteers his or her services for a non-profit entity.

(D) Employer means any business which employs the services of one or more
individual persons.

(E) Place of business means any premises under the control of an employer
where activities in furtherance of its profit-making purposes are carried out,
including, but not limited to, manufacturing activities, as well as the sale or
delivery of goods or services to patrons or customers.

(F) Smoking means possession of a cigarette, cigar, or pipe partially or wholly
consisting of or containing burning vegetation, or possession of any other
device containing burning vegetation that is used for the introduction of
smoke from the burning vegetation into the human body. For the purposes
of this definition, the term vegetation includes, but is not limited to, tobacco,
but does not include any controlled substance listed in K.S.A. 65-4105
through K.S.A. 65-4113 inclusive, and amendments thereto.

Section 7.56.020 of the Code of the City of Wichita, Kansas, is hereby amended

to read as follows:

7.56.020

Section 3.

PROHIBITION OF SMOKING IN CERTAIN PLACES.
It is unlawful for any person to engage in smoking, or (with respect to subsection
(E)) for any business to permit smoking, in any of the following places within the

city:
(A) Chambers of the City Council;

(B) Elevators, restrooms, hallways, stairways accessible to the general public
located within any building owned or maintained by the city or any political
subdivision of the city. This shall not include buildings owned by the city that
are leased under the Industrial Revenue Bond Act and portions of buildings
which are leased to tenants of the Wichita Airport Authority at Wichita Mid-
Continent Airport;

(C) Every room, chamber, place of meeting or political assembly under the
control of the city, or any political subdivision of the city, during such time as
a public meeting is in progress;

(D) Within buses operating under the authority of the Metropolitan Transit
Authority; and,

(E) Any place of business, except as otherwise provided in Section 7.56.021.

New Section 7.56.021 of the Code of the City of Wichita, Kansas, is hereby

created, to read as follows:
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7.56.021

CONDITIONS UNDER WHICH SMOKING AT A PLACE OF BUSINESS IS
PERMITTED. Notwithstanding the general prohibition in Section 7.56.020(E), a
business may elect to permit smoking (and if it so elects, persons eighteen (18)
years of age or older may lawfully engage in smoking) at its place of business or
designated portion thereof as follows:

(A)

(B)

(©)

(D)

In any, unenclosed, outdoor smoking area, provided such smoking area is
located more than ten (10) feet from any building entrance;

In any clearly posted, designated smoking room which is subject to
inspection by the City of Wichita's Office of Central Inspection during the
Office’s regular operating hours, and which meets all of the following
requirements:

(1) The smoking room is enclosed on all sides by solid, impermeable walls
or windows extending from the floor to ceiling with self-closing doors; and

(2) Access to the smoking room is restricted to the employees, customers
and vendors of the facility; and

(3) The smoking room maintains a negative air pressure (meaning more air
is exhausted from the room than is directly supplied by the heating,
ventilation, and air conditioning (HVAC) system); and

(4) The smoking room’s smoke-contaminated air is exhausted directly to the
outdoors and is not returned to the HVAC system; and

(5) The smoking break room and any equipment contained therein are
maintained and serviced when the room is not occupied by smokers; and

(6) There is no need for employees, customers or vendors to pass through
the smoking room to access restrooms, break areas, or any other portion of
the place of business which they might need to access, and the business
does not require employees, customers or vendors to enter the smoking
room when it is occupied by smokers; and

(7) Non-smoking employees and vendors of the business have access to a
separate, enclosed, non-smoking break room accessible only to the
employees and vendors of the business which is of equal or larger size and
has amenities comparable to the smoking room; and

(8) The business has obtained, and annually renews, a permit for the
smoking room from the City of Wichita and the City of Wichita's Office of
Central Inspection has verified compliance with the provisions of this
ordinance;

In all or a designated portion of the individual guest rooms, apartments or

other residential units rented by hotels, motels, apartment buildings or
residential landlords.

At any place of business clearly posted at each entrance as a smoker-
friendly facility where smoking is permitted, provided:

(1) The business either, a) can establish that it has no legal ability to exclude
customers and patrons under eighteen (18) vears of age, or, b) has the legal
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(E)

ability to continuously exclude, and does continuously exclude, all customers
and patrons under eighteen (18) years of age; and

(2) The business has no employees at the place of business who are under
eighteen (18) years of age, except for any such employees who were already
employed at that place of business on the effective date of this ordinance;
and

(3) The employer has obtained, and has on file, from each employee
working at such place of business, a signed acknowledgment that such
employee has been advised of the causal links between environmental
tobacco smoke and health conditions such as cardiovascular disease, lung
cancer, asthma and emphysema, and also that no level of environmental
tobacco smoke has been identified as safe; and

(4) The place of business and its records reflecting the age of current
employees, as well as the signed employee acknowledgments of the
dangers of environmental tobacco smoke, are available for and subject to
inspection by the City of Wichita's Office of Central Inspection during the
regular operating hours of such Department; and

(5) The business has obtained, and annually renews, a permit from the City
of Wichita to operate the place of business as a smoker-friendly facility;

The place of business, or a portion thereof has been rented to or reserved by
the sponsor of a charitable fundraising event that incorporates tobacco
products, provided:

(1) The place of business, or portion thereof so reserved, is clearly posted at
all entrances, at least two hours prior to the fundraising event, with signs

warning customers and patrons that smoking is being permitted on the
premises during the fundraising event; and

(2) The business has the legal ability to continuously exclude, and does
continuously exclude, all customers and patrons under eighteen (18) years of

age, from the place of business, or the portion thereof reserved for the
fundraising event, for the duration of the fundraising event; and

(3) The business has no employees at the place of business, or in that

portion of the place of business reserved for the fundraising event, during the
fundraising event, who are under eighteen (18) years of age; and

(4) The employer has obtained, and has on file, from each employee

working at such place of business, or in that portion of the place of business

reserved for the fundraising event, during the fundraising event, a signed
acknowledgment that such employee has been advised of the causal links

between environmental tobacco smoke and health conditions such as
cardiovascular disease, lung cancer, asthma and emphysema, and also that
no level of environmental tobacco smoke has been identified as safe; and

5) The business has put in place reasonable steps to prevent smoke from

intruding into any portions of the place of business occupied or in use by
customers or patrons not participating in the fundraising event; and
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Section 4.

(6) The business has obtained from the City of Wichita a permit to allow
smoking at the place of business for the duration of the specific fundraising
event.

New Section 7.56.022 of the Code of the City of Wichita, Kansas, is hereby

created, to read as follows:

7.56.022

Section 5.

7.56.030

PROMOTION OF OCCASIONAL SMOKE-FREE EVENTS AT SMOKER-
FRIENDLY PLACES OF BUSINESS. An operator of a place of business that
desires to schedule and promote an occasional smoke-free event on premises
normally operated as a smoker-friendly place of business shall ensure that all
indoor smoking on the premises is discontinued at least twelve hours prior to the
scheduled commencement of the smoke-free event, and, during the smoke-free
event, shall replace or cover its smoker-friendly signage with sighage advising
that smoking is prohibited.

Section 7.56.030 of the Code of the City of Wichita, Kansas, is hereby amended
to read as follows:

POSTING OF SIGNS.

(A) The owner, manager or other person having control of buildings or
businesses where smoking is prohibited by this Chapter shall have a
conspicuously posted sign clearly stating that smoking is prohibited at each
entrance and within the building or other areas where smoking is prohibited.

(B) Such "No Smoking" signs shall have bold lettering of not less than one (1)
inch in height. The international "No Smoking" symbol may also be used
(consisting of a pictorial representation of a burning cigarette enclosed in a
red circle with red bar across it).

(C) The owner, manager or other person having control of places of business
which elect to permit smoking under one or more subsections of Section
7.56.021 shall have a conspicuously posted sign clearly stating the places at
and conditions under which smoking is permitted:

(1) At each designated outdoor smoking area established pursuant to
Section 7.56.021(A);

(2) Immediately outside or on the outer surface of each door into each
smoking room established pursuant to Section 7.56.021(B);

(3) Immediately outside or on the outer surface of each door at each
entrance to a place of business operated as a smoker-friendly facility
pursuant to Section 7.56.021(D)(which sign shall also contain the universal
symbol for a smoker-friendly facility, consisting of a depiction of a burning
cigarette on a green background); and

(4) During and for two hours prior to charitable fundraising events held
under 7.56.021(E), immediately outside or on the outer surface of each door
at each entrance to the place of business or portion thereof where the
fundraising event is being conducted (which sign shall also contain the
universal symbol for a smoker-friendly facility, consisting of a depiction of a
burning cigarette on a green background).

Such signs shall also advise persons under eighteen (18) years of age not to
seek entry to such posted areas.
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Section 6.

7.56.040

Section 7.

7.56.050

Section 7.56.040 of the Code of the City of Wichita, Kansas, is hereby amended
to read as follows:

PERMITS AND FEES. For each place of business which an operator elects to
operate as a smoker-friendly facility, pursuant to Section 7.56.021(D)

7.56.021(B), the operator shall be required to obtain from the City of Wichita an
annual permit, and to undergo an inspection of the permitted place of business
by the City of Wichita's Office of Central Inspection. For each charitable
fundraising event at which the operator of a place of business desires to permit
smoking pursuant to Section 7.56.021(E), the operator shall be required to obtain
from the City of Wichita a permit for the event, and to undergo an inspection of
the permitted place of business by the City of Wichita’s Office of Central
Inspection. A non-refundable fee of $250 shall be required for each permit
application hereunder (unless the place of business is applying under
7.56.021(D), and is already restricted by law from admitting persons under age
18, or has demonstrated that it cannot exclude persons under age 18), which fee
shall be used exclusively to defray a portion of the costs of enforcement,
inspection, and education relating to the hazards of tobacco products. Permits
may be denied, and once issued, may be revoked, if inspection of the place of
business permitted or proposed to be permitted reveals that the facility design or
the smoking activities there conducted or proposed to be conducted are not in
conformity with the requirements of this Chapter. All permits issued hereunder
shall be conspicuously posted by the applicant on the premises of the permitted

place of business.

Section 7.56.050 of the Code of the City of Wichita, Kansas, is hereby amended
to read as follows:

VIOLATIONS AND PENALTIES.

(A) It shall be unlawful for any person who owns, manages, operates or
otherwise controls the use of any premises subject to regulation under this
Chapter to fail to comply with all of its provisions.

(B) It shall be unlawful for any person who owns, manages, operates or
otherwise controls any premises subject to regulation under this Chapter to
allow smoking to occur where prohibited by this Chapter. Any such person
allows smoking to occur under this section if he or she:

(1) bhas knowledge that smoking is occurring, and;

(2) acquiesces to the smoking under the totality of the circumstances.

(C) It shall be unlawful for any person to smoke in any area where smoking is
prohibited by the provisions of this Chapter.

(D) It shall be unlawful for any person who owns, manages, operates or
otherwise controls the use of any place of business to allow a person under
eighteen (18) years of age to enter:

(1) any smoking room maintained under Section 7.56.021(B) while smoking
is occurring; or
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(2) the premises of the place of business or portion thereof in use for a
charitable fundraising event wherein smoking is permitted pursuant to

Section 7.56.021(E), while smoking is being permitted at such event; or

(3) any place of business operated as a smoker-friendly facility pursuant to
Section 7.56.021(D), unless such person under eighteen (18) years of age
was already employed at that facility on the effective date of this Ordinance.

Each person under eighteen (18) years of age who is allowed entry in
violation of this section will give rise to a separate violation, and each
instance in which a given individual under eighteen years of age is allowed
entry in violation of this section will give rise to a separate violation.

(E) It shall be unlawful for any person under eighteen (18) years of age to enter:

(1) any smoking room maintained under Section 7.56.021(B) while smoking
is occurring; or

(2) any place of business or portion thereof which is in use for a charitable
fundraising event wherein smoking is permitted pursuant to Section

7.56.021(E), while smoking is being permitted; or

(3) any place of business operated as a smoker-friendly facility pursuant to
Section 7.56.021(D), unless such person under eighteen (18) years of age
was already employed at that facility on the effective date of this Ordinance.

Each instance in which a person under eighteen (18) years of age gains
entry in violation of this section will give rise to a separate violation.

(F) Any person who violates any provision of this Chapter shall be guilty of a
misdemeanor, punishable by:

(1) A fine not exceeding One Hundred Dollars ($100.00) for the first
violation.

(2) A fine not exceeding Two Hundred Dollars ($200.00) for a second
violation within a one (1) year period of the first violation.

(3) A fine not exceeding Five Hundred Dollars ($500.00) for a third or
subsequent violation within a one (1) year period of the first violation.

(4) For the purposes of this subsection, the number of violations within a
year shall be measured by the date the smoking violations occur.

(G) In addition to the fines established by this Section, violation of this Chapter by
a person having control of a place of business may result in the suspension

or revocation of any permit or license issued for the premises on which the
violation occurred.

Section 8. New Section 7.56.060 of the Code of the City of Wichita, Kansas, is hereby
created, to read as follows:

7.56.060 ENFORCEMENT.
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A The authority to administer the provisions of this article is vested in the

Office of Central Inspection and his or her duly authorized
representative(s), and whenever the need arises, the Superintendant of
the Office of Central Inspection may call upon the, Wichita Police
Department, and other departments of the City to aid in the enforcement
of this Chapter.

B Notice of the provisions set forth in this Chapter shall be given to all
applicants for a City business license.
C Any person may register a complaint under this Chapter to initiate

enforcement with the Police Department.

D The Wichita Police Department and the Office of Central Inspection shall
while an establishment is undergoing otherwise mandated inspections,
inspect for compliance of this Chapter, and each such department may
also enforce the provisions of this Chapter through investigation of
complaints filed and unannounced inspections of the premises and
records regarding compliance with this Chapter.

E Any owner, manager, operator or employee of any premises regulated b
this Chapter shall be responsible for informing persons violating this
Chapter of the provisions through appropriate signage.

Section 9. New Section 7.56.070 of the Code of the City of Wichita, Kansas, is hereby
created, to read as follows:

7.56.070 SEVERABILITY.
If any provision, clause, sentence or paragraph of this Chapter or the application
thereof to any person or circumstances shall be held invalid, such invalidity shall
not affect the other provisions of this Chapter which can be given effect without
the invalid provision or application, and to this end the provisions of this Chapter
are declared to be severable.

Section 10. EFFECTIVE DATE. This ordinance shall be effective as of the ninetieth (90‘“)
day following its date of publication.

Passed by the governing body this 3rd day of June, 2008.

Signed by the Mayor:

Carl Brewer, Mayor

ATTEST:

Karen Sublett, City Clerk

Approved as to form:
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Gary E. Rebenstorf, City Attorney and
Director of Law
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Agenda ltem No. 5.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council Members
SUBJECT: Appeal from an order of the Chief of Policeto reclassify Local Liquor

Licenseof Loco JoesLLC at 417 E Douglas. (District I)
INITIATED BY:  Wichita Police Department

AGENDA: New Business

Recommendation: Conduct a hearing on the appeal regarding the reclassification of license for
Loco Joes LLC, 417 E Douglas from that of Drinking Establishment Restaurant to a Drinking
Establishment.

Background: City ordinance defines a Drinking Establishment/Restaurant (DER) as a business
that is open to the general public, selsliquor by the individual drink and meets one of the
following requirements: The business shall derive not less than 50% of its gross revenues from
sales of food and beverages for consumption on such premises in a six-month period; or such
business shall derive not less than 30% of it gross revenues from sales of food and beverages for
consumption on such premises in a six-month period and shall have not less than 70% of the
public assembly area of the licensed premises devoted to designated seating for the service of
food for consumption on the licensed premises. (See Wichita City Ordinance/Section 4.04.010(t))
Minors under the age of 21 years are alowed on the premises of a DE/R but cannot consume
alcohol. Any establishment not meeting the above food sales and seating space criteriais
classified and licensed as a Drinking Establishment (DE), and minors under the age of 21 years
are prohibited from entering or remaining on the premi ses.

The City Code also provides that a business licensed as a DE/R maybe reclassified as a DE in the
event that the business fails to meet food sales or seating space criteria. Wichita City
Ordinance/Section 4.16.095 (c) authorizes the Chief of Policeto reclassify any DE/R asaDE if
the establishment “fails to provide information showing either the required amount of gross
revenues from sales of food or the percentage of floor space devoted to the designated seating
according to the floor plan, and the service of food for consumption on the licensed premise’.
Subsection 4.16.095 (d) of the City Code provides that an order of reclassification issued by the
Chief of Police may be appealed to the City Council within seven days from the date of the
order. An appeal from the Chief’ s order to the City Council stays the order of reclassification
until the Council resolves the matter.

Analysis: Loco JoesLLC, located at 417 E Douglas, has been licensed as a DE/R since 10
August 2007. On 29 March 2008 Wichita Police Department Detectives served Mr. Joe Bidwel |
the owner of Loco Joes LLC with aletter requesting information showing that the establishment
was in compliance with Section 4.04.010 (t) regarding percentage of food sales. A list requesting
specific information necessary for the audit of Loco Joes LL C revenues was attached. As of 11
April 2008 Detective Quinn has yet to receive the audit information requested.
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On 18 April 2008 Chief Williams sent a letter to Mr. Joe Bidwell, thelicensee for Loco JoesLLC
informing him that the establishment was being reclassified to a DE, dueto failure to comply
with City ordinance 4.04.010 (t).

Financial Consider ation: None

L egal Consideration: If the City Council upholds the decision of the Chief, the licensee has the
further option of appealing to the district court, pursuant to state statute. Such an appeal would
not stay the order of reclassification.

Goal Impact: Provide a safe and secure environment by enforcing City Ordinances regarding
liquor licenses and drinking establishments.

Recommendation/Action: Conduct a hearing of the licensee s appeal and issued an order ether
upholding or overturning the same.
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Malone, Dwire, Jones & Thompson, LLC

JAMES A. THOMPSON Attorneys at Law E.L. (PAT) MALONE
, A 1927 - 1998
jthompson@mdjlaw.com 111 W. Douglas, Suite 202 + P.O. Box 2082 EDGAR WM. DWIRE
WICHITA, KANSAS 67201 1936 - 2007

Phone: (316) 265-4248 Fax: (316) 265-2432 WARREN G. JONES

Website: www.mdjlaw.com (Retired)

CEIVED
April 23, 2008 APR 2 4 '08

Wichita City Council
City Hall, 1st Floor
MS 1-13

455 N. Main
Wichita, KS 67202

@UTY CLERK OFFICE
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Hand Delivered 04/24/2008; Sent Via Fax: 04/24/2008; Sent Via Registered Mail 04/24/2008

Re:  Appeal of Joe Bidwell and Loco Joe, LLC re: reclassification of Liquor License
from a Drinking Establishment/Restaurant to a Drinking Establishment

Dear Wichita City Council:

Pursuant to Wichita City Ordinance §4.16.095(d) this letter shall serve as a formal
request for a hearing in front of the Wichita City Council on the appeal of Joe Bidwell and Loco
Joe, LLC (hereinafter “Loco Joe’s”) regarding the reclassification of Loco Joe’s liquor license.
Wichita Chief of Police, Norman Williams, reclassified the Drinking Establishment/Restaurant
license (hereinafter “DE/R”) of Loco Joe’s to a Drinking Establishment License (hereinafter
“DE”.)

Accordingly, Joe Bidwell and Loco Joe, LLC., respectfully requests the City Council to
hold a hearing on this appeal request and allow Mr. Bidwell adequate time to prepare and gather
the other information necessary to support his claims. Moreover, Mr. Bidwell and Loco Joes
respectfully request the Council reverse or modify the decision of Chief Williams to reclassify
the Loco Joes liquor license.

Moreover, Mr. Bidwell received a letter dated April 18, 2008 from Chief Williams
(attached hereto as Exhibit A) stating that the liquor license would be reclassified on April 23,
2008 from its current DE/R status to a DE. Any reclassification on April 23, 2008 is in clear
contravention of the appellate rights established in Wichita City Ordinance Section 4.16.095(d),
which clearly states “Any appeal taken from an order of the chief of police shall stay the order
of suspension or reclassification until the matter is resolved by the City Council.” (Emphasis
added.)

FATHOMPSON\Loco Joe's\City Council Appeal Letter 4-23-08.wpd Page 1 of 2
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Consequently, any reclassification of the liquor license without allowing Mr. Bidwell and
Loco Joe, LLC, their appellate rights is a violation of not only Wichita City Ordinance but also a
deprivation of their constitutional rights to due process.

Please be sure to inform your police department that the liquor license for Loco Joe’s is
still a DE/R until the decision of the Chief of Police is affirmed, reversed or modified by the City
Council. If your position is that the reclassification has in fact occurred on April 23, 2008, please
notify me accordingly so that my clients may request a federal injunction to protect their rights.

Please provide the date and time for the hearing and allow adequate time to prepare for
said hearing. In addition, please provide a copy of the “green sheet” provided to the city council.
Finally, please provide a copy of, or reference to, any procedures or guidelines to be followed for
this appeal. It does not appear that any such procedures or guidelines are in place under City of
Wichita ordinances.

In the alternative, Mr. Bidwell and Loco Joe, LLC, would respectfully request they be
granted and additional six month licensing for their DE/R, to provide the requested
documentation, as a new kitchen had been installed.

If you have any other questions or concerns, please feel free to contact me at the number
listed above.

Sincerely,

L T
M
ames Thompson! Esq.

Attorney For Joe Bidwell and,
and Loco Joe, LLC d/b/a Loco Joes

cc: Joe Bidwell

Enclosure:  Ex. A -April 18, 2008 Letter re reclassification..

FATHOMPSON\Loco Joe's\City Council Appeal Letter 4-23-08.wpd Page 20of 2
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Police Department
M. Joe Bidwell April 18, 2008
c/o Loco Joe’s
417 East Douglas
Wichita, Kansas 67207

Dear Mr. Bidwell:

This letter is to inform you of the reclassification of Loco Joe’s located at 417 East
Douglas,

Loco Joe’s is currently licensed as a drinking establishment / restaurant. On April 23, 2008

it will become reclassified to a drinking establishment, subject to all the rules set forth in City
Ordinance 4.16.000,

The basis for the reclassification is the failure to comply with City Ordinance 4.04.010
subsection (t), 30% food sales.

On March 29, 2008 Detective James A. Quinn, of the Wichita Police Department Vice
Section, serviced you with a letter requesting information showing that your establishment was in
compliance with City Ordinance 4,04,010.

As of April 11, 2008 Detective Quinn has not received information showing that your
business is in compliance with City Ordinance 4.04.010 subsection (t), 30% food sales.

You may appeal this letter of reclassification to the City Council within seven (7) days of
the date on this letter, A copy of the ordinance is attached to assist you,

Sincerely,
Mﬁ——-& . ®
Norman D. Williams
Chief of Police
NDW:jm
Attachment Office of the Chief of Pollce PLAINTIFF'S

EXHIBIT
Clty Hall + 4th Floor » 455 North Main » Wichits, Kansas 67202

T 3168.268.4158 *+ F 316.268.4865
www.wichifa.gov

=
2
@
-
o
@
&
S
B
(=
=z
o]
=
&
a




Agenda Item No. 6.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council Members
SUBJECT: Public Hearing on Proposed Assessments for, One (1) Sewer Project,
in July 2008 Bond Sale Series 794 (District 1)
INITIATED BY: Department of Public Works
AGENDA: New Business

Recommendation: Approve the proposed assessments and ordinances.

Background: The City Council was notified on May 13, 2008 that the proposed assessment rolls were on
filefor public inspection in the Department of Finance.

Analysis: Notice of hearing letters were published May 9, 2008 in the Wichita Eagle being not less than
ten days prior to the date of hearing.

Financial Consider ations: Statements of Special Assessment will be mailed to the property owners on
May 22, 2008. The property owners have until May 30, 2008 to pay their assessment and avoid paying
interest. The assessments not paid during this period will be in the July 2008 Bond Sale. Theinterest
added to the principal amount will be determined by the rate at which the bonds sell. The principal and
interest will then be spread and placed on the 2008 tax roll.

Goal Impact: The City of Wichita aggressively uses special assessments to lower the cost of residential
developments. In doing so, the City's program satisfies the City Council's goal to promote Economic
Vitality and Affordable Living. The program supports this goal through partnering with stakeholdersin
the devel opment community and sustains affordable living by lowering the costs of home ownership.

L egal Considerations: The project was initiated pursuant to provisions of KSA 12-6a01 et seg. as
amended. Theproject is:

480-900 468-84317 Lateral 1, Main 23, Four Mile Creek Sewer (78% Petition)

Recommendation/Action: It isrecommended that the City Council close the Public Hearing, approve
the proposed assessments and find and declare, upon the request of the Mayor, that a public emergency
exists, requiring the final passage of the Bond and Note Ordinances on the date of their introduction.

Attachment: Special Assessment project list.
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HEARING ON PROPOSED ASSESSMENTS FOR CONSTRUCTION OF SEWER PROJECT:

On May 13, 2008 the Council was notified that the Proposed Assessment Roll for construction of the
following sewer project has been prepared and was on file in the office of Debt Management in the
Finance Department for public inspection:

SEWER PROJECT:

a (480-900/468-84317) Construction of LATERAL 1, MAIN 23, FOUR MILE CREEK
SEWER, North of 21st, West of 159th Street East, as authorized by Resolution 07-109, rescinded
by Resolution 07-725, adopted February 13, 2007 & December 18, 2007 and published February
15, 2007 & December 21, 2007. Petition for this improvement was signed by owners
representing 78% of the property ownership. The Statement of Cost approved 12/18/2007 in the
amount of $613,100.00 is to be apportioned 100% payable by the improvement district. The cost
has been assessed on a fractional basis. (District I1)
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REQUEST FOR DECLARATION OF EMERGENCY

REQUEST OF THE MAYOR OF THE CITY OF WICHITA, KANSAS, FOR
THE DECLARATION BY THE CITY COUNCIL OF SAID CITY OF THE
EXISTENCE OF A PUBLIC EMERGENCY REQUIRING THE FINAL
ADOPTION OF AN ORDINANCE AS DESIGNATED BELOW.

|, CARL BREWER, Mayor of the City of Wichita, Kansas, hereby request that the City
Council declare that a public emergency exists requiring the final adoption and passage on the
date of its introduction, to-wit, May 20, 2008, of an ordinance entitled:

AN ORDINANCE LEVYING ASSESSMENTS ON LOTS, PIECES AND PARCELS
OF LAND IN THE CITY OF WICHITA, KANSAS, FOR THE PURPOSE OF PAYING
A PORTION OF THE COST OF CONSTRUCTING LATERAL 1, MAIN 23, FOUR
MILE CREEK SEWER, TO SERVE MONARCH LANDING ADDITION &
UNPLATTED RESIDENTIAL TRACT 1, North of 21st, West of 159th Street East
(468-84317/480-900).

The general nature of such emergency isto enable the City to deliver final Statements of
Assessment to the property owners included in the above described improvement district on May
22, 2008.

It is, therefore, expedient at this time that the City Council find and declare that a public
emergency exists by reason of the foregoing, and that the above entitled Ordinance be finally
adopted on the date of its introduction.

EXECUTED a Wichita, Kansas, on this 20th day of May 20, 2008.

(Seal)
ATTEST: CARL BREWER, Mayor

KAREN SUBLETT, City Clerk
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Agenda ltem No. 7.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council Members
SUBJECT: Approve Building Facade Project in the Core Area. (District VI)
INITIATED BY: Office of Urban Development

AGENDA: New Business

Recommendation: Declare an emergency and approve the ordinance on first reading.

Background: Since 2001, the City has provided a Facade Improvement Program. It is available to
properties in defined areas, including the City’s core area. On January 15, 2008, the City Council
conceptually approved a request from Real Development for exterior improvements to seven high-rise
buildings in the downtown area. Costs of improvements are paid through issuance of special assessment
debt against the subject buildings. One of these buildings is the Wichita Executive Center (SC Telecom)
Building at 125 N. Market.

On March 4, 2008, the City Council approved a petition, adopted a resolution and established a public
hearing on March 18, 2008 to formally consider the request. Due to issues with fractional ownership and
lending agreements, the public hearing was deferred to provide an opportunity to address these issues. On
May 6, 2008 the City Council held a public hearing on the advisability of the facade improvements to the
Wichita Executive Center (SC Telecom) facade (as part of an “ordering in” process), approved the project,
adopted a resolution authorizing the creation of an improvement district and originally established a public
hearing for May 20, 2008 to formally consider special assessments for these improvements. On May 20,
2008, a resolution was adopted to change the public hearing date from May 20 to June 3, 2008 to formally
consider special assessments for these improvements.

Analysis. The Wichita Executive Center (SC Telecom) Building is a nineteen story building with 312,875
s.f. located at 125 N. Market. The owners have begun interior improvements, remodding common areas,
adding technology infrastructure, replacing the roof, and various tenant improvements.

Exterior improvements to the Wichita Executive Center (SC Telecom) building include changing the entire
appearance of the building facade on some sides to create a visually stimulating impact to travelers entering
the downtown area. Facade improvements on this building are expected to be approved in two phases. At
this time, only some ground level (phase one) improvements are being sought. These are exterior or facade
enhancements necessary in conjunction with the main floor lobby and atrium improvements to be separatdy
financed but jointly constructed as part of the overall building refurbishment.

Projected cost of the total facade improvements envisioned is $4,796,264 (increasing to $6,115,000 with
estimated financing costs); however, the cost for phase one of the improvements is $861,981 (increasing to
$1,078,801 with estimated financing costs). The proposal assumes 20-year special assessment financing.
State law requires a formal public hearing to levy assessments against a special assessment benefit district.
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Approve Building Facade Project in the Core Area (District VI)
June 3, 2008
Page 2

This project will utilize a slightly different process than normal special assessments. The protest period
that normally comes at the end of a completed project (after thereis a final statement of cost) will instead
take place on the front end. For this reason, a maximum assessment amount is provided, which cannot be
exceeded. Therefore, a 10% contingency is included in the estimated costs. An administrative charge for
the City that is part of the Facade Improvement Program and development fees for Real Development are
also included.

Financial Considerations. The estimated project cost for this phase is $1,078,801. Financing will be
Taxable General Obligation Special Assessment Bonds, paid as to principal and interest with special
assessments levied against the improved property and will be backed by the full faith and credit of the City
of Wichita. Staff has been working with Bond Counsd (Kutak Rock) and a Financial Advisor (Springsted)
to perform due diligence with regard to the City’ s risk and how the bonds would be structured. Included in
the issue will be a one year debt service reserve and a small financing contingency to mitigate risk and
ensure the maximum assessment is not exceeded. Also, interest rates have been cautiously assumed at
6.75% for permanent financing. A “not to exceed” amount for the special assessment district isincluded in
the ordinance.

Goal Impact: The goal for Economic Vitality and Affordable Living is advanced through the use of
special assessment financing to partner with and leverage investment from developers to create commercial
and residential economic value within the City. This program addresses the Dynamic Core Area and
Vibrant Neighborhoods goal by facilitating improvements to privately owned buildings.

Legal Considerations: State Statutes provide the authority for the City Council to order in public
improvement projects, and to use special assessment funding. A formal public hearing is required as part
of the approval process. A project was approved and a resolution creating the benefit district was adopted
(May 6, 2008).

The maximum assessment ordinance allows a 30-day window for prepayment of the assessment from the
date of adoption. The actual amount to be special assessed at the completion of construction may be less,
but may not exceed the amount included in the resolution and ordinance. In the event actual costs areless
than the amounts assessed, refunds will be calculated and distributed to any property owner that has eected
to prepay assessments at that time.

Representatives from Real Development have requested the City exercise emergency adoption of the
ordinances on first reading to allow construction to commence immediately. In as much as the building
involved is under the ownership of Real Development and it’s associates, who are making the special
assessment request, a challenge or protest of the Council’s action is unlikely.

The authorizing ordinance and the Declaration of Emergency have been reviewed and approved as to form
by the Law Department.

Recommendation/Action: It is recommended that the City Council (1) close the public hearing, (2) find
and declare, upon request of the Mayor, that a public emergency exists, requiring the final passage of the
ordinance on the date of its introduction, and (3) adopt the maximum assessment ordinance and authorize
the publication of the ordinance.

Attachments: M aximum Assessment Ordinance
Request for Declaration of Emergency
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REQUEST FOR DECLARATION OF EMERGENCY

REQUEST OF THE MAYOR OF THE CITY OF WICHITA, KANSAS, FOR
THE DECLARATION BY THE CITY COUNCIL OF SAID CITY OF THE
EXISTENCE OF A PUBLIC EMERGENCY REQUIRING THE FINAL
ADOPTION OF AN ORDINANCE AS DESIGNATED BELOW.

|, CARL BREWER, Mayor of the City of Wichita, Kansas, hereby request that the City
Council declare that a public emergency exists requiring the final adoption and passage on the
date of its introduction, to-wit, June 3, 2008, of an ordinance entitled:

AN ORDINANCE LEVYING AND ASSESSING MAXIMUM SPECIAL
ASSESSMENTS ON CERTAIN LOTS, PIECES AND PARCELS OF LAND
LIABLE FOR SUCH SPECIAL ASSESSMENTS TO PAY THE COSTS OF
INTERNAL IMPROVEMENTS IN THE CITY OF WICHITA, KANSAS, AS
AUTHORIZED BY RESOLUTION NO. 08-253 OF THE CITY ADOPTED ON
MAY 6, 2008, AS AMENDED BY RESOLUTION NO. 08-271 OF THE CITY
ADOPTED ON MAY 20, 2008 (WICHITA EXECUTIVE CENTER BUILDING
FACADE IMPROVEMENT DISTRICT).

The general nature of such emergency is to enable the immediate commencement of
facade improvements within the benefit district.

It is, therefore, expedient at this time that the City Council find and declare that a public
emergency exists by reason of the foregoing, and that the above entitled Ordinance be finally
adopted on the date of its introduction.

EXECUTED a Wichita, Kansas, on June 3, 2008.

Carl Brewer, Mayor

Karen Sublett, City Clerk
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ORDINANCE NO.

AN ORDINANCE LEVYING AND ASSESSING MAXIMUM
SPECIAL ASSESSMENTS ON CERTAIN LOTS, PIECES AND
PARCELS OF LAND LIABLE FOR SUCH SPECIAL ASSESSMENTS
TO PAY THE COSTS OF INTERNAL IMPROVEMENTS IN THE
CITY OF WICHITA, KANSAS, AS AUTHORIZED BY RESOLUTION
NO. 08-253 OF THE CITY, ASAMENDED BY RESOLUTION NO. 08-
271 OF THE CITY (WICHITA EXECUTIVE CENTER BUILDING
FACADE IMPROVEMENT DISTRICT).

WHEREAS, pursuant to Resolution No. 08-253 of the City of Wichita, Kansas (the
“City”) adopted on May 6, 2008, as amended by Resolution No. 08-271 of the City adopted on
May 20, 2008, the Governing Body has authorized the creation of an improvement district and
the construction of the following improvements (the “ | mprovements’):

Facade Improvements at 125 North Market abutting public ways, including
Market Street and alley right-of way (north of Douglas, west of Market).

WHEREAS, prior to commencement of construction of the Improvements, the City has
determined the maximum amount of assessment against each lot, piece or parcel of land deemed
to be benefited by the Improvements based on the approved estimate of cost of the
I mprovements and has held a public hearing on the proposed maximum special assessmentsto be
levied against property in the improvement district for the cost of construction of the
I mprovements after providing notice of such hearing as required by K.S.A. 12-6a09; and

NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY
OF WICHITA, KANSAS:

SECTION 1. Pursuant to K.S.A. 12-6a01 et seg., special assessments to pay the costs of
the Improvements are hereby levied and assessed againgt the lots, pieces and parcels of land
liable therefore as described on Exhibit A to this Ordinance, which is incorporated herein by
reference, and in the amounts set forth on Exhibit A following the description of each lot, piece
or parcel of land; provided, however, that if the final cost of the completed I mprovements is less
than the maximum amount of the assessments set forth on Exhibit A, the Governing Body of the
City shall adjust the assessments to reflect the cost of the completed Improvements. If any
property owner elects to prepay the maximum assessment as provided in Section 2 and the final
cost of the completed Improvements as determined by the Governing Body is less than the
estimated cost of the Improvements used to determine the maximum assessments, the City Clerk
shall mail a check to the then current owner of the property for the difference.

SECTION 2. The amounts so levied and assessed shall be due and payable from and after
the date of publication of this Ordinance; and the City Clerk shall notify the owners of the
affected properties of the amounts of their assessments, that unless the assessments are paid by
the Prepayment Date (as defined herein), bonds will be issued therefore and such assessments
will be levied concurrently with general taxes and be payable in 20 annual installments. The
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“Prepayment Date” shall be July 3, 2008, unless the Prepayment Date is extended by a motion,
resolution or ordinance of the City, following which notice of the extended Prepayment Date
shall be mailed to the owners of record of all property in the improvement district.

SECTION 3. The City Clerk shall certify to the County Clerk, in the same manner and at
the same time as other taxes are certified, for a period of 20 years, all of the assessments which
have not been paid by the Prepayment Date, together with interest on such amount thereof at a
rate not exceeding the maximum rate as prescribed by the laws of the state of Kansas; and such
amounts shall be placed on the tax rolls and collected as other taxes are collected, the levy for
each year being a portion of the principal amount of the assessment plus one year's interest on
the amount remaining unpaid.

SECTION 4. This Ordinance shall take effect and be in force from and after its
publication once in the official City newspaper. The City Clerk is directed to file this Ordinance
with the Register of Deeds of Sedgwick County, Kansas.

PASSED by the Governing Body of the City of Wichita, Kansas, and approved by the
Mayor on June 3, 2008.

(Seal)

Mayor
ATTEST:

City Clerk

APPROVED AS TO FORM:

City Attorney
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EXHIBIT A

Wichita Executive Center Building Facade | mprovement District

Property Subject to Assessment

Lot 13 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-104

Lot 15 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-105

Lot 17 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-106

Lot 19 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-107

Lot 21 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-108

Lot 23 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-108

Lot 25 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-108

Lot 27 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-108
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Proposed M aximum Assessment

$89,900.08

$89,900.08

$89,900.08

$89,900.08

$89,900.08

$89,900.08

$89,900.08

$89,900.08



Property Subject to Assessment

Lot 29 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-109

Lot 31 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-110

Lot 33 on Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-110

Lot 350n Market Street, in Original Town
(now City) or Wichita, Sedgwick County,
Kansas as platted by William Greiffenstein
Tax Key #A-110
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$89,900.09

$89,900.09

$89,900.09

$89,900.09



[CITY OF WICHITA LETTERHEAD]
[date]

Paz Management, Inc.

Manager, Partner Hospitality, LLC

32 Pine Tree Drive

Poughkeepsie, New Y ork 12603

Attn: Mr. Azzy Reckess, President and CEO

Re: Letter of Intent to Issue IRBsand Provide Other I ncentives
for Development of Broadview Hotel and the Adjacent Area

Dear Mr. Reckess:

Subject to final approval by the City Council, this Letter of Intent with Partner
Hospitality, LLC (“PH”) is submitted in order to set forth the agreement of the parties
concerning the principal elements of the City’s intent to provide the incentives outlined herein,
including the issuance of Industrial Revenue Bonds pursuant to K.S.A. 12-1740 et seq., to
acquire and rehabilitate the Broadview Hotel and the Broadview Garage. PH through its two
wholly owned subsidiaries PH Broadview Properties, LLC and PH Garage Properties, LLC will
acquire and rehabilitate the Broadview Hotel and the Broadview Garage. This letter of intent is
subject in all respects to subsequent actions by the City Council to authorize specific incentives
outlined herein and does not constitute a binding obligation of the City of Wichita. Absent
subsequent rescission or extension by action of the governing body, this letter of intent to issue
bonds and provide other incentives will remain in effect for a period of seven months, ending
December 31, 2008.

l. INDUSTRIAL REVENUE BONDS

The City intends to authorize the issuance of taxable Industrial Revenue Bonds (“IRBS")
to finance the cost of acquiring, improving, equipping, furnishing, repairing, and
remodeling of the Broadview Hotel, 400 West Douglas, Wichita, and the nearby garage
in an aggregate principal amount not to exceed $30,000,000. The bonds to finance this
project will be issued in three series. Series A bonds will be issued as senior lien IRBS,
Series B bonds will be issued as fully subordinated IRBs, and the third series of bonds
will be issued as general obligation bonds pursuant to the City’s constitutional home rule
authority.

The Series A bonds will be privately placed to the senior lender, will be senior to all other
bond series with respect to their lien on the Broadview Hotel and Broadview Garage
property and to the bond payment obligation from PH. The bonds will carry an amount,
maturity, interest rate, principal amortization/reduction, and other terms as will be
negotiated with the senior lender. The principal amount of the Series A bonds will be not
less than $4,500,000.



The Series B bonds will be purchased by the equity holders of PH and will be fully
subordinated to the Series A bonds and the general obligation bonds with respect to lien
on the Broadview Hotel and Garage property and the bond payment obligation from PH.
The Series B bonds will be issued in the amount needed to finance all acquisition and
rehabilitation costs of the Broadview Hotel and Broadview Garage not financed by the
Series A bonds and the general obligation bonds, subject to the maximum aggregate
principal amount of bonds authorized by this letter of intent.

Approximately $6,000,000 of the aggregate IRB proceeds will be used to acquire the
Broadview Hotel; the remainder will be expended for the costs of the transactions,
renovations, and costs of bond issuance.

GENERAL OBLIGATION BONDS

The taxable general obligation bonds will be issued in the principal amount of $4,500,000
and will include a capitalized interest amount sufficient to pay interest on the bonds for a
period of three years. The bonds will be sold at competitive sale in the same manner as
other City general obligation bonds, will bear interest at the rate determined by the best
bid at a competitive sale and will be structured with an anticipated amortization of 20
years and a maturity of 15 years, with interest only for the first three years. The bonds
will be secured by a second lien on the bond payment obligation and a senior lien on the
equity interest in PH Broadview Properties, LLC and PH Garage Properties, LLC. Not
less than $3,000,000 of the proceeds will be expended on renovations and improvements
to the Broadview Hotel.

PURCHASE OF PARKING GARAGE

The City and PH Garage Properties, LLC will enter into a contract for the purchase of the
parking garage (including the land on which it is located) (the “Broadview Garage”) at
132 North Waco Street, Wichita, for the amount necessary to redeem or defease the
existing special assessment bonds, which is estimated to be approximately $800,000. The
Series B bond proceeds will be used to finance the garage purchase and redeem or
defease the existing bonds. The real estate purchase agreement will include provisions
ensuring the use of the garage as a public parking facility during its operations as a
garage.

PROPERTY TAX ABATEMENT

Ad valorem taxes will be abated for ten (5+5) years on the property acquired with the
IRBs (Broadview Hotel, Garage, and certain surrounding property). Ad valorem property
taxes will be abated for ten (5+5) years on the improvements to the Broadview Hotel,
Garage, and surrounding property acquired with the IRBs. Property financed with
general obligation bonds may not qualify for exemption under state law. The Kansas
Board of Tax appeals will make the final determination on tax exemption. The City will
cooperate with allocation of costs between the IRBs and general obligation bonds to
maximize the potential for property tax abatement.



VI.

OTHER INCENTIVES

PH and the City will take all required action to:

A. Obtain a City Fagade Improvement Loan, estimated to be approximately
$120,000, subject to final renovation plans and construction costs. The facade
improvements will be pursuant to the City’s regular fagade improvement
program, for the two street side facades (Douglas and Waco), and will include a
gpecial assessment district for payment of the loan (which will be excluded from
the tax abatement).

B. Complete Arkansas River bank improvements between Douglas and First Street
as part of the River Corridor Project. The City’s design consultants will work
with PH to design riverbank improvements that will coordinate with and
complement the Broadview Hotel renovations (costs are currently estimated to be
$2,000,000).

C. Assist PH to obtain, at the discretion of the owner, and subject to qualification,
historical designation of the property, and associated historic preservation tax
credits.

OTHER CONDITIONS

The City’'s intent to provide the economic incentives set forth herein and to issue the
IRBs is conditioned on PH obtaining a franchise agreement, or binding commitment to
issue the same, in form and substance acceptable to the City, from Wyndham Hotels,
Marriott Renaissance Hotels, or similar hotel chain acceptable to the City and its hotel
consultant. The franchisor will require a property improvement program acceptable to
PH and the City, the cost of which must be fully funded with the proceeds of the IRB.
The parties will have agreed procedures for disbursement of proceeds to pay acquisition,
transaction, and renovation costs.

Closing of the IRB bond issuance is subject to (i) negotiation of definitive agreements for
(a) the acquisition and the operation of the Garage and (b) the IRB bond documents; (ii)
bankruptcy court approval of the sale and compliance with fagade program procedures;
(iif) compliance with state law and City ordinances and policies for (x) the issuance of the
IRB bonds and (y) the design and construction of the riverbank improvements; and (iv)
receipt of commitments for the purchase of the IRB bonds from the senior lender and the
equity holders.

This letter of intent is an indication of the intent of the City to issue the proposed bonds
and provide other incentives, and is subject in all respects to the governing body’s final
approval of the terms of the Bond Ordinances, Trust Indenture, Lease Agreement,
Guaranty Agreement and other related documents. In the event that the proposed bonds
are not ultimately issued for any reason, the City of Wichita, Kansas shall not be deemed



to have assumed or incurred any liability or obligation to PH or any other party by virtue
of any proceedings or actions taken in connection therewith.

The issuance of the bonds will be subject to the following additional conditions:

. Negotiation of a Lease Agreement, which will preclude assignments or subleases made
without the City’s consent, which consent will not be unreasonably withheld, conditioned
or delayed, and which will also contain requirements for completion of the capital
investment referred to above, timely payment of all applicable property taxes, compliance
with all applicable governmental laws, rules and regulations (including ordinances of the
City, asthey exist or may hereafter be adopted, pertaining to civil rights and equal
employment opportunity, as required by Section 2.12.950 of the Code of the City of
Wichita), and provision for payment to the City of any amounts necessary to recapture
from PH, the financial benefit conferred by the ad valorem property tax and sales tax
exemptions associated with the issuance of the bonds, in the event that PH Broadview
Properties, LLC or PH Garage Properties,LLC, failsto comply with any of the conditions
referenced in this paragraph.

. Preparation of an appropriate Bond Ordinance, which will contain a provision pledging
the financed property and net earnings therefrom as security for payment of the bonds,
pursuant to K.S.A. 12-1744.

. Execution of guarantees for the payment of the bonds (which, for the tenant, may be in
the form of an unconditional guaranty incorporated in the Lease).

. Agreement to pay all costsincurred by the City for processing the application and
issuance of the bonds.

. Agreement to enter into the City's Administrative Service Fee Agreement providing for
annual payments of $2,500 each year for the time period in which the bonds are
outstanding.

. Agreement that, prior to the issuance of the bonds, the applicant will have an approved
Equal Employment Opportunity/Affirmative Action Plan on File with the City.

. An agreement that, prior to the issuance of the bonds, the applicant will have obtained
approval from City staff of a proposed water conservation plan.

. An agreement to submit building and site plans to the City's Design Council for review,
and to modify the proposed design as necessary to comply with reasonable Design
Council recommendations or conditions.

. An agreement to make any payment required as a condition of the letter of intent, or
which may be required as a contingent payment in the Lease in the event that certain
conditions (including failure to comply with other conditions of the letter of intent or the
City’s Economic Development Incentive Policy) occur during the time period in which
the bonds are outstanding.

10. An agreement to provide the City, at the time the proposed L ease agreement is submitted,

an Environmental Site Assessment ("ESA"), performed by an independent consultant
recognized as an expert in the area, that documents the environmental condition of the
property; bonds generally will not be issued if the ESA discloses environmental
conditions that might lead to monetary liability for owners or operators of the property.

11. An agreement, to be incorporated in the Lease agreement, that the applicant will use and

operate the project in accordance with all applicable environmental laws and regulations,



12.
13.

14.

15.

16.

17.

18.

19.

VII.

and will indemnify and hold the City harmless from any and all liabilities (other than
liabilities resulting from environmental contamination primarily caused by the City's own
agents or employees) arising under any environmental law or regulation.

An agreement to furnish copies of any annual financial audits to the City.

An agreement to cooperate with any annual compliance audit procedure(s) the City may
adopt to monitor compliance with conditions, including any annual reports required of
the applicant and any inspections of the applicant's premises or interviews with the
applicant's staff.

A commitment to achieve and maintain the wage requirements imposed by the City’s
Economic Development Incentive Policy, to meet Equal Employment
Opportunity/Affirmative Action goals, and to maintain the intended use of the facility, all
throughout the term of the bond issue, subject to revocation or requirement for repayment
of all public incentives, at the discretion of the City’s governing body, in the event of any
non-compliance.

An agreement to obtain all insurance the City may require in connection with the
construction, maintenance or operation of the project, or liabilities arising out of the
operation of the project, including (without limitation) a performance bond sufficient to
secure completion of the project.

An agreement that, prior to issuance of the bonds, the applicant will provide proof that al
ad valorem property taxes on the project property due and owing up to the proposed date
of issuance have been paid.

Arrangement (such as a Bond Placement Agreement) for the sale of the bonds, which
shall contain suitable indemnification agreements from the prospective tenant
indemnifying and holding the City harmless from liabilities arising from disclosure or
registration provisions of state or federal securities laws.

An agreement that the tenant will not, while any of the bonds are outstanding, have a
commercial banking relationship with the trustee of the bond issue, unlessthe
bondholders shall first acknowledge in writing the existence of the relationship and waive
any conflict that might exist as aresult of such relationship.

An agreement that prior to the issuance of the bonds, the prospective tenant will obtain a
suitable commitment for a policy of title insurance insuring the title of any real property
conveyed to the City in connection with the financing.

ASSIGNMENT OF LETTER OF INTENT

This letter of intent is not assignable by PH without the City’s expressed written consent.

Sincerely, Accepted:

Partner Hospitality, LLC

Carl Brewer

Mayor

By:
Name: Azzy Reckess
Title: President and CEO of

Paz Management, Inc. Manager




Attedt:

Karen Sublett, City Clerk

Approved asto Form:

Gary Rebenstorf, City Attorney



Agenda ltem No. 8.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council
SUBJECT: Letter of Intent for Broadview Hotel Incentives (District V1)
INITIATED BY: Submitted at the request of Council

AGENDA: New Business

Recommendation: No recommendation.

Background: The Broadview Hotel was built in 1922 and has been an important downtown landmark
ever since, dueto its prominent location at Douglas and Waco, next to the Douglas Avenue Bridge over
the Arkansas River. Inrecent years, the Hotel has struggled; it has spent most of the past ten yearsin
bankruptcy. In 1996, the City of Wichita provided incentives to Grand Heritage Hotels for the acquisition
and rehabilitation of the Broadview, which included industrial revenue bonds (IRBs), property tax
abatement and purchase of the Broadview Parking Garage by the City.

In 1999, the successor to Grand Heritage placed the Broadview in bankruptcy, which led to it being taken
over by the bank that owned the IRBs. The bank retired the IRBs and sold the hotel to a group of
investors from Miami and Los Angeles. A dispute among the owners, unreated to the Broadview Hotel,
resulted in the hotel going back into bankruptcy in 2004, where it remains to this date. The debtor-in-
possession has failed to present an acceptabl e reorganization plan for the Hotel and the first mortgage
lender has filed for foreclosure on the property.

In December 2007, PAZ Management, Inc. areal estate investment firm from Poughkeepsie, NY entered
into areal estate purchase agreement to purchase the Broadview Hotel from the bankruptcy debtor-in-
possession. The agreement contained certain provisions relating to obtaining financial assistance from the
City of Wichita asa condition for the purchase of the Hotel. PAZ and City staff have negotiated the
terms of a Letter of Intent to provide IRB and general obligation (GO) bond financing and other
incentives for the acquisition and rehabilitation of the Broadview Hotel.

Analysis: The attached Letter of Intent, addressed to PAZ as managing member of Partner Hospitality
LLC (PH), contains the e ements outlined below, including the issuance of IRBs and GO bonds to finance
the acquisition and rehab of the Hotel and Parking Garage, the sale of the Parking Garage to PH Garage
Properties LLC, property tax abatement on the Hotel and Parking Garage and other incentives.

Industrial Revenue Bonds

The City would issue two series of taxable IRBs in an aggregate principal amount not-to-exceed $30
million to finance the acquisition and rehab of the Hotel and parking garage. The actual amount to be
issued will be determined by a detailed property improvement plan prepared for the Broadview Hotel by a
hotel chain whose brand affiliation would be attached to the hotd, as approved by the City. The Series
“A” IRBs will be purchased by the developer’s senior lender and will be superior inlien to all other
bonds, with respect to the payment obligation and claim to collateral. The Series“B” IRBs will be
purchased by the developers and other equity investorsin the hotel and garage. Structuring the equity
investment as a subordinated IRB facilitates maximum benefit from property tax abatement.
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Broaaview Hote Incentives
June 3, 2008
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General Obligation Bonds

The City would issue taxable GO bonds to fund a loan to the devel opers in the amount of $4.5 million,
using its constitutional home rule authority. The loan would be structured as an IRB-type lease
obligation, with the hotel’s bond payment obligation being subordinated to the payment of the Series“A”
IRBs, but senior to the payment of the Series “B” IRBs. The GO bonds would be structured with three
years of interest-only payment, a 15-year term and 20-year amortization, with a balloon payment at the
end of 15 years. Proceeds would be used to finance rehab costs and would include a capitalized interest
reserveto pay interest during the first three years.

Purchase of Parking Garage

The City would sell the Broadview Parking Garage to the devel opers for the amount needed to retire the
City’ s special obligation bonds that were issued to acquire the garagein 1997. Thereis currently
approximately $800,000 |eft outstanding. Approximately $650,000 in delinquent Special assessments
will be paid to the City, in addition to the $800,000 purchase price. Thereal estate contract governing the
sale of the garage will stipulate that the garage will continue to serve as a public parking garage and be
availablefor event parking for Century I1.

Property Tax Abatement

Using IRB authority, the City would grant a 100% property tax abatement for the hotel and parking
garage, to the maximum extent allowed by law. Statelaw may not allow an exemption on the portion of
the property financed by the GO bonds.

Facade I mprovement Loan

The City would alow the Hotel to participate in its Fagade |mprovement Program. The preliminary
property improvement budget identifies approximately $120,000 in facade costs that would be igible for
this program. Improvements would be financed with City special assessment bonds, to be paid over a 15
or 20-year period.

Riverbank | mprovements

The City would agree to accelerate the priority for completing programmed improvements to the
Arkansas River riverbank adjacent to the Broadview Hotel between Douglas and First Street. The City
would direct its riverbank design consultants to collaborate with the devel oper’ s consultants to ensure the
improvements coordinate with and compliment the Hotel renovations.

Historic Preservation Tax Credits

The City would assist the developer to abtain, at their sole discretion, historic place designation and help
with the process of obtaining tax credits.

Conditions Precedent

As a condition for obtaining any City incentives, the developer must obtain a binding written commitment
for ahote franchise from either Wyndham Hotels or Marriott Renaissance Hotels, or asimilar hotel chain
acceptable to the City. In addition, standard IRB letter of intent conditions will apply.

Cost-Benefit Analysis

State law requires a cost-benefit analysis be conducted prior to the approval of property tax abatements.
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Broaaview Hote Incentives
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Since the actual amount of investment will not be known until a hotel franchise commitment is received,
following the development of a property improvement plan, the required cost-benefit study will be
performed, and the tax abatement formally approved, at the time the IRBs are issued.

Financial Considerations. PAZ Management agrees to pay all costs of issuing the bonds and agreesto
pay the City’s $2,500 annual IRB administrative fee for the term of the bonds. The actual amount of the
proposed property tax abatement cannot be estimated until the amount of the property rehab costs are
known. The current taxes on the Broadview Hotel are approximately $166,000.

The City’ s general obligation bonds issued for this project would be sold as part of the City’ sregularly
scheduled semi-annual bond sales. The bonds would be payable in the first instance by |ease payments
from the Broadview Hotd, and to the extent that |ease payments are not received, by City tax fundsin the
Debt Service Fund. Inthis case, City tax funds could be liable for up to $4.5 million of principal, plus
accrued interest on the bonds. Use of monies in the Debt Service Fund could negatively impact the
ability to initiate projects in the Capital Improvement Program. The Hotel’s obligation to make lease
payments to the City would be subordinate to payments to the Series “A” bondholder, and the general
obligation bonds will not be secured by the Hotel or Garage property.

Goal Impact: Economic Vitality and Affordable Living and Core Area and Neighborhoods. The vitality
of the downtown area and the viability of the Century |11 Convention Center is directly impacted by
maintaining first-class hotels in the Core Area.

L egal Considerations: Bond documents would be prepared by the City’s contract bond counsel, Kutak
Rock LLP and reviewed and approved as to form by the Department of Law. The use of general
obligation bonds to fund economic devel opment grants and |oans has been tested in court and found to be
legal in Kansas.

Recommendations/Actions:. Submitted without staff recommendation.

Attachments; Letter of Intent
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Agenda ltem No. 9.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council
SUBJECT: Tennis Services and Management for the Ralph Wulz Riverside Tennis Center.
(District V1)
INITIATED BY: Department of Park and Recreation
AGENDA: New Business

Recommendation: Approve the contract extension.

Background: The management of the Ralph Wulz Riverside Tennis Center has been under contract with
Mr. Jack Oxler since 2001, to provide tennis program development, marketing and instruction. The
current contract expired on May 31, 2008.

Analysis: The Park Department is working with the Controller’ s office and the Human Resources
Department to convert the contract tennis professional to a City position. The conversion is the result of
findings from an audit by the Internal Revenue Service. A sixty (60) day extension of the current contract
is requested to allow for the hiring process to be completed.

Financial Consider ations: The 2008 adopted budget includes funding for the extended contractual
relationship. The 2008 adopted budget also includes existing funding for the new tennis professional
position.

Goal Impact: This change will impact the Quality of Life Goal by providing citizens a quality tennis
facility with recreational and competitive activities, leagues and tournament play for Wichita citizens to
enjoy.

L egal Considerations: The contract amendment has been reviewed and approved as to form by the Law
Department.

Recommendations/Actions: It isrecommended that the City Council approve the contract extension and
authorize al the necessary signatures.

Attachments. Contract Extension
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CONTRACT AMENDMENT
for
TENNIS PROFESSIONAL AND MANAGEMENT SERVICES

THIS CONTRACT AMENDMENT is entered into this 3rd day of June, 2008, by
and between the City of Wichita, Kansas, A Municipal Corporation, hereinafter called
“CITY”, and JACK OXLER hereinafter called “VENDOR”.

WITNESSETH THAT:

WHEREAS, on the 1% day of June, 2006, the above-named parties entered into
a contract for Tennis Professional and Management Services for the City of Wichita as
per the bid and specifications on April 13, 2006 and as approved by the City Council on
May 9, 2006; and

NOW, THEREFORE, the above named parties hereby agree, covenant and
contract with each other that the terms of the original contract, dated the 1°' day of June,
2006, is hereby reaffirmed and re-executed for and on behalf of these parties except for
the following amendment, modification and change as approved by City Council on
June 3, 2008:

The CITY wishes to extend the contract dated June 1, 2006 with VENDOR for a two-
month period, from May 31, 2008 through July 31, 2008, under the same terms and
conditions by mutual agreement of both parties.

No Arbitration. The CONTRACTOR and the CITY shall not be obligated to
resolve any claim or dispute related to the Contract by arbitration. Any reference to
arbitration in bid or proposal documents is deemed void.

Representative’s Authority to Contract. By signing this contract, the
representative of the contractor or vendor represents that he or she is duly authorized
by the contractor or vendor to execute this contract, and that the contractor or vendor
has agreed to be bound by all its provisions.
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IN WITNESS WHEREOF, the parties hereto have executed this contract
amendment the day and year first above written.

ATTEST:

Janis Edwards
Deputy City Clerk

APPROVED AS TO FORM:

THE CITY OF WICHITA

Gary E. Rebenstorf
Director of Law

DEPARTMENT OF PARKS
AND RECREATION

Melinda A. Walker
Purchasing Manager

JACK OXLER

Signature

Print Signature Name

Douglas R. Kupper, Director

Title (President or Corporate Officer)



Exhibit A

REVISED NON-DISCRIMINATION AND

EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION PROGRAM

REQUIREMENTS STATEMENT FOR CONTRACTS OR AGREEMENTS

During the term of this contract, the contractor or subcontractor, vendor or supplier of
the City, by whatever term identified herein, shall comply with the following
Non-Discrimination--Equal Employment Opportunity/Affirmative Action Program
Requirements:

A.

During the performance of this contract, the contractor, subcontractor, vendor or
supplier of the City, or any of its agencies, shall comply with all the provisions of
the Civil Rights Act of 1964, as amended: The Equal Employment Opportunity
Act of 1972; Presidential Executive Orders 11246, 11375, 11131; Part 60 of Title
41 of the Code of Federal Regulations; the Age Discrimination in Employment
Act of 1967; the Americans with Disabilities Act of 1990 and laws, regulations or
amendments as may be promulgated thereunder.

Requirements of the State of Kansas:

1.

The contractor shall observe the provisions of the Kansas Act against
Discrimination (Kansas Statutes Annotated 44-1001, et seq.) and shall not
discriminate against any person in the performance of work under the
present contract because of race, religion, color, sex, disability, and age
except where age is a bona fide occupational qualification, national origin
or ancestry;

In all solicitations or advertisements for employees, the contractor shall
include the phrase, "Equal Opportunity Employer"”, or a similar phrase to
be approved by the "Kansas Human Rights Commission™;

If the contractor fails to comply with the manner in which the contractor
reports to the "Kansas Human Rights Commission"” in accordance with the
provisions of K.S.A. 1976 Supp. 44-1031, as amended, the contractor
shall be deemed to have breached this contract and it may be canceled,
terminated or suspended in whole or in part by the contracting agency;

If the contractor is found guilty of a violation of the Kansas Act against
Discrimination under a decision or order of the "Kansas Human Rights
Commission" which has become final, the contractor shall be deemed to
have breached the present contract, and it may be canceled, terminated
or suspended in whole or in part by the contracting agency;
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5. The contractor shall include the provisions of Paragraphs 1 through 4
inclusive, of this Subsection B, in every subcontract or purchase so that
such provisions will be binding upon such subcontractor or vendor.

C. Requirements of the City of Wichita, Kansas, relating to Non-Discrimination --

Equal Employment Opportunity/Affirmative Action Program Requirements:

1.

The vendor, supplier, contractor or subcontractor shall practice Non-
Discrimination -- Equal Employment Opportunity in all employment
relations, including but not limited to employment, upgrading, demotion or
transfer, recruitment or recruitment advertising, layoff or termination, rates
of pay or other forms of compensation, and selection for training, including
apprenticeship. The vendor, supplier, contractor or subcontractor shall
submit an Equal Employment Opportunity or Affirmative Action Program,
when required, to the Department of Finance of the City of Wichita,
Kansas, in accordance with the guidelines established for review and
evaluation;

The vendor, supplier, contractor or subcontractor will, in all solicitations or
advertisements for employees placed by or on behalf of the vendor,
supplier, contractor or subcontractor, state that all qualified applicants will
receive consideration for employment without regard to race, religion,
color, sex, "disability, and age except where age is a bona fide
occupational qualification”, national origin or ancestry. In all solicitations
or advertisements for employees the vendor, supplier, contractor or
subcontractor shall include the phrase, "Equal Opportunity Employer", or a
similar phrase;

The vendor, supplier, contractor or subcontractor will furnish all
information and reports required by the Department of Finance of said City
for the purpose of investigation to ascertain compliance with
Non-Discrimination -- Equal Employment Opportunity Requirements. If
the vendor, supplier, contractor, or subcontractor fails to comply with the
manner in which he/she or it reports to the City in accordance with the
provisions hereof, the vendor, supplier, contractor or subcontractor shall
be deemed to have breached the present contract, purchase order or
agreement and it may be canceled, terminated or suspended in whole or
in part by the City or its agency; and further Civil Rights complaints, or
investigations may be referred to the State;

The vendor, supplier, contractor or subcontractor shall include the provisions
of Subsections 1 through 3 inclusive, of this present section in every
subcontract, subpurchase order or subagreement so that such provisions will
be binding upon each subcontractor, subvendor or subsupplier.



If the contractor fails to comply with the manner in which the contractor
reports to the Department of Finance as stated above, the contractor shall be
deemed to have breached this contract and it may be canceled, terminated or
suspended in whole or in part by the contracting agency;

D. Exempted from these requirements are:

1.

Those contractors, subcontractors, vendors or suppliers who have less
than four (4) employees, whose contracts, purchase orders or agreements
cumulatively total less than five thousand dollars ($5,000) during the fiscal
year of said City are exempt from any further Equal Employment Oppor-
tunity or Affirmative Action Program submittal.

Those vendors, suppliers, contractors or subcontractors who have already
complied with the provisions set forth in this section by reason of holding a
contract with the Federal government or contract involving Federal funds;
provided that such contractor, subcontractor, vendor or supplier provides
written notification of a compliance review and determination of an
acceptable compliance posture within a preceding forty-five (45) day
period from the Federal agency involved.



Agenda ltem No. 10.

CITY OF WICHITA
City Council Meeting

June 3, 2008
TO: Mayor and City Council
SUBJECT: Kingsbury Tract Development. (District V1)
INITIATED BY: Department of Park and Recreation

AGENDA: New Business

Recommendation: Approve the contract.

Background: On September 11, 2007, City Council approved funding of design services for the
Kingsbury Tract. The purpose of this effort was to produce and develop Conceptual Design Devel opment
Plans for Kingsbury Park. The Concept Design Devel opment Plans will refine the approved master plan
to a more detailed level and allow planning for new improvements. This plan is needed to help Corngo
Sand Production plan their soil movements and shoreline development.

Analysis: On December 21, 2007, the City received proposals from eight companies to prepare
Conceptual Design Development Plans for Kingsbury Park. The Staff Screening and Selection
Committee (SSSC) met on January 30th, 2008 to short list the companies of RDG Planning and Design,
Landplan Engineering, Inc., Ochsner Hare and Hare, and Mid Kansas Engineering Consultants and
invited each firm to present their proposals to the SSSC on February 22™, 2008. The SSSC sdected the
firm of RDG Planning and Design based on the specific merits of their proposal, presentation and
expertisein regional park design.

Financial Considerations: The 2007 CIP provides $350,000 for Land Acquisition and Devel opment and
was approved to fund Design Services for Kingsbury Park.

L egal Considerations: The Law Department has approved the contract asto form.

Goal Impact: The initiation of this project will greatly enhance the Quality of Life for citizens of
Wichita by increasing recreational opportunities. Kingsbury Park could become a major attraction for
locals and out of town visitors looking for better opportunities in aquatic recreation.

Recommendation/Action: It isrecommended that the City Council approve the contract and authorize
the necessary signatures.

Attachment: Contract with RDG Planning and Design.
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CONTRACT FOR ARCHITECTURAL SERVICES
THIS AGREEMENT, Made and entered into this day of , 2008,

BY AND BETWEEN THE CITY OF WICHITA, KANSAS,
A Municipal Corporation, hereinafter

referred to as
"OWNER"

AND RDG IA Inc d/b/a
RDG Planning & Design,
hereinafter referred to as
"ARCHITECT"
For the purpose of this agreement,
wherever the term “Architect” is used, it
shall mean “Landscape Architect”.

WHEREAS, The CITY is authorized by law to employ consulting architects and
engineers to assist in the plans, supplemental specifications (if required) and the estimates of
costs of work for the PROJECT; and

WHEREAS, the OWNER desires to have Concept Design Development plans prepared
for Kingsbury Park hereinafter referred to as the “PROJECT”; and

WHEREAS, ARCHITECT wishes to provide professional services to the OWNER to
do such evaluation, preparation of conceptual plans, and related services therefore:

NOW, THEREFORE, in consideration of the promises and covenants herein contained
and to be performed, the parties hereto agree as follows:

I PURPOSE:

The OWNER employs the ARCHITECT and it agrees to perform all necessary
professional services hereinafter set forth in connection with the “PROJECT” of the City of
Wichita, to develop Concept Design Development plans for Kingsbury Park, located generally
north of K-96 Highway and Hoover Road, Wichita, Kansas.

II. BASIC SERVICES:

The ARCHITECT shall render all architectural services necessary as set out in EXHIBIT
"A" a copy of which is attached hereto and which is incorporated herein by reference.

III. THE ARCHITECT AGREES
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. To provide the various technical and professional services and transportation
to perform the tasks as outlined in the SCOPE OF SERVICES (Exhibit "A").

. To attend meetings with the OWNER and other local, State and Federal
agencies as necessitated by the SCOPE OF SERVICES (Exhibit “A”).

. To make available during regular office hours, all calculations, sketches and
drawings such as the OWNER may wish to examine periodically during
performance of this Agreement.

. To save and hold OWNER harmless against all suits, claims, damages and
losses for injuries to persons or property arising from or caused by errors,
omissions or negligent acts of ARCHITECT, its agents, servants, employees,
or subcontractors occurring in the performance of its professional services
under this Contract.

. To maintain books, documents, papers, accounting records and other evidence
pertaining to costs incurred by ARCHITECT and, where relevant to method
of payment, to make such material available to the OWNER.

. To comply with Federal, State and local laws, ordinances and regulations
applicable to the work, including Title VI of the Civil Rights Act of 1964, and
to comply with the OWNER'S Affirmative Action Program as set forth in
Exhibit "B" which is attached hereto and adopted by reference as though fully
set forth herein.

. To accept compensation for the work herein described in such amounts and at
such periods as provided in Article V and that such compensation shall be
satisfactory and sufficient payment for all work performed, equipment or
materials used and services rendered in connection with the tasks as outlined
in the SCOPE OF SERVICES (Exhibit “A”).

. To complete the services to be performed by ARCHITECT within the time
allotted for the PROJECT in accordance with Paragraph VI, Time of
Completion; EXCEPT that the ARCHITECT shall not be responsible or held
liable for delays occasioned by the actions or inactions of the OWNER or
other agencies, or for other unavoidable delays beyond the control of the
ARCHITECT.

Covenants and represents to be responsible for the professional and technical
accuracy and the coordination of all designs, drawings, specifications, plans
and/or other work or material furnished by the ARCHITECT under this
Agreement. ARCHITECT further agrees, covenants and represents, that all
designs, drawings, specifications, plans, and other work or material furnished
by ARCHITECT, its employees and subcontractors, under this Agreement,
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including any addition, alterations or amendments thereof, shall be free from
negligent errors or omissions.

ARCHITECT shall procure and maintain such insurance as will protect the
ARCHITECT from damages resulting from the negligent acts of the
ARCHITECT, its officers, and employees in the performance of the
professional services rendered under this Agreement. Such policy of
insurance shall be in an amount not less than $1,000,000.00. In addition, a
Workman's Compensation and Employer's Liability Policy shall be procured
and maintained. Said insurance policy shall also cover claims for injury,
disease or death of employees arising out of and in the course of their
employment, which, for any reason, may not fall within the provisions of the
Workman's Compensation Law. The liability limit shall be not less than:

Workman's Compensation - Statutory
Employer's Liability - $500,000 each occurrence

Further, a comprehensive general liability policy shall be procured and
maintained by the ARCHITECT that shall be written in a comprehensive
form and shall protect ARCHITECT against all claims arising from injuries
to persons (other than ARCHITECT'S employees) or damage to property of
the OWNER or others arising out of any negligent act or omission of
ARCHITECT, its officers, employees, contractors or subcontractors in the
performance of the professional services under this Agreement. The liability
limit shall not be less than $500,000.00 per occurrence for bodily injury, death
and property damage. Satisfactory Certificates of Insurance shall be filed with
and approved by the OWNER before the time ARCHITECT starts any work
under this Agreement. In addition, insurance policies applicable hereto shall
contain a provision that provides that the OWNER shall be given thirty (30)
days written notice by the insurance company before such policy is canceled.

. To designate a Project Manager for the coordination of the work that this
Agreement requires to be performed. The ARCHITECT agrees to advise the
OWNER, in writing, of the person designated as Project Manager not later
than five (5) days following issuance of the notice to proceed on the work
required by this Agreement. The ARCHITECT shall also advise the
OWNER of any changes in the person designated Project Manager. Written
notification shall be provided to the OWNER for any changes exceeding one
week in length of time.

The designated Project Manager SHALL coordinate ALL aspects of this
Project through the OWNER'S Project Manager. Any requests from any
other staff agency, which would affect the ARCHITECTS time or expense
relative to this Project, MUST be approved by the OWNER'S Project
Manager.
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IV. THE OWNER AGREES:

A. To furnish all available data pertaining to the PROJECT now in the
OWNER'S files at no cost to the ARCHITECT. Confidential material so
furnished will be kept confidential by the ARCHITECT.

B. To provide standards as required for the PROJECT; however, reproduction
costs are the responsibility of the ARCHITECT, except as specified in
EXHIBIT “A”.

C. To pay the ARCHITECT for his services in accordance with the
requirements of this Agreement.

D. To provide the right-of-entry for ARCHITECT'S personnel in performing
field surveys and observations.

E. To designate a Project Manager for the coordination of the work that this
Agreement requires to be performed. The OWNER agrees to advise, the
ARCHITECT, in writing, of the person designated as Project Manager with
the issuance of the notice to proceed on the work required by this Agreement.
The OWNER shall also advise the ARCHITECT of any changes in the
person designated Project Manager. Written notification shall be provided to
the ARCHITECT for any changes exceeding one week in length of time.

F. To examine all studies, reports, sketches, drawings, specifications, proposals
and other documents presented by ARCHITECT in a timely fashion.

G. To save and hold ARCHITECT harmless against all suits, claims, damages
and losses for injuries to persons or property arising from or cause by errors,
omissions, or negligent acts of OWNER, its agents, servants, employees, or
subcontractors occurring in the performance of its services under this
Contract.

V. PAYMENT PROVISIONS:

The OWNER agrees to pay the ARCHITECT for services rendered under this
Agreement and as specifically detailed in EXHIBIT "A", a total fee established as follows:

A. For the complete conceptual design development plans including landscape
architectural, architectural, civil engineering services, lighting design services,
natural resource assessment and restoration services, geotechnical services, art
design services, mining operations monitoring services, and other related
items including those items identified in SCOPE OF SERVICES, EXHIBIT
“A” a single stipulated lump sum fee of $348,000, Three Hundred and Forty
Eight Thousand ($348,000.00) which shall constitute complete compensation
for the services. This is an inclusive fee and all reimbursable expenses are
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included.

. Payments are payable to the ARCHITECT within thirty (3 0) working days

from the date of receipt of invoice. If any invoice is outstanding for more than
thirty (30) working days from the date due, the ARCHITECT shall have the
right, in addition to any and all other rights provided, to refuse to render
further services to the OWNER and such act or acts shall not be deemed a
breach of this agreement. Continued performance and/or completion of work
by the ARCHITECT under this agreement are contingent upon payment of
fees by the OWNER.

. When requested by the OWNER, the ARCHITECT will enter into a

Supplemental Agreement for additional services related to the PROJECT such
as, but not limited to:

1. ARCHITECT or witness for the OWNER in any litigation,
administrative hearing, and other legal proceedings related to the
PROJECT.

2. Additional design services not covered by the scope of this Agreement.

3. Construction staking, material testing, observation and administration
related to the PROJECT.

4. A major change in the SCOPE OF SERVICES for the PROJECT.

_ If additional work should be necessary, the ARCHITECT will be given

written notice by the OWNER along with a request for an estimate of the
increase necessary in the not-to-exceed fee for performance of such additions.
No additional work shall be performed nor shall additional compensation be
paid except based on a Supplemental Agreement duly entered into by the
parties.

. If services are rendered by the ARCHITECT for the PROJECT(s) or portions

of the PROJECT(s), but the OWNER elects to cancel the PROJ ECT(s) or
portions thereof the ARCHITECT shall be compensated at an amount in
proportion to the services rendered as stated in Paragraph A above, multiplied
by the percentage completed.

. This fee shall be payable in monthly installments, and in proportion to the

services performed, but not to exceed the schedule established in the
milestones found in Exhibit A, payable upon the satisfactory performance of
the service as required.

TIME OF COMPLETION:
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The ARCHITECT agrees to complete all Phases of this PROJECT as follows:

A. One hundred eighty (180) calendar days from the date of approval of the
Contract pending availability of OWNER and staff.

B. The OWNER agrees to cooperate with the ARCHITECT in considering
drawings and data submitted and to make necessary decisions promptly to
facilitate completion in the stipulated time, and the OWNER agree to furnish
promptly to the ARCHITECT upon written request any approvals and
instructions required to be given by the OWNER to the ARCHITECT under
the terms of the Contract.

VII. THE PARTIES HERETO MUTUALLY AGREE:

A. That the right is reserved to the OWNER to terminate this Agreement, upon
fourteen days prior written notice, in the event the PROJECT is to be
abandoned or indefinitely postponed, or because of the ARCHITECT'S
inability to proceed with the work, or because the services of the
ARCHITECT are unsatisfactory; PROVIDED, however, that in any case the
ARCHITECT shall be paid the reasonable value of the services rendered up
to the time of termination on the basis of the provisions of this Agreement, in
no case shall payment be the lesser of the pro-rated payment based on
milestone satisfaction or more than the ARCHITECT'S actual costs plus a
fee for profit based upon a fixed percentage of the ARCHITECT'S actual
costs. The ARCHITECT may terminate this Agreement upon giving the
OWNER 14 days prior written notice for breach by the OWNER of any
material term, including but not limited to payment terms.

B. That the final field notes and other pertinent final drawings and final
documents pertaining to the PROJECT shall become the property of the
OWNER upon completion or termination of the ARCHITECT'S services
and payment in full of monies due the ARCHITECT, in accordance with this
Agreement. The OWNER agrees to indemnify and hold the ARCHITECT
harmless from all claims, liability or cost, including reasonable attorney fees
and defense costs, which arise out of further use without the participation of
the ARCHITECT.

C. That the services to be performed by the ARCHITECT under the terms of
this Agreement are personal and cannot be assigned, sublet or transferred
without specific consent of the OWNER. The OWNER shall not assign or
transfer rights or interest in this Agreement without specific consent of the
ARCHITECT.

D. In the event of unavoidable delays in the progress of the work contemplated
by this Agreement, reasonable extensions in the time allotted for the work will
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be granted by the OWNER, provided, however, that the ARCHITECT shall
request extensions, in writing, giving the reasons therefore.

. Ttis further agreed that this Agreement shall be binding upon the parties
hereto and their successors and assigns.

. Neither the OWNER'S review, approval or acceptance of, nor payment for,
any of the work or services required to be performed by the ARCHITECT
under this Agreement shall be construed to operate as a waiver of any ri ght
under this Agreement or any cause of action arising out of the performance of
this Agreement.

. The rights and remedies of the OWNER and the ARCHITECT provided for
under this Agreement are in addition to any other rights and remedies
provided by law.

. It is specifically agreed between the parties executing this Agreement, that it
is not intended by any of the provisions of any part of this Agreement to
create in the public or any member thereof a third party beneficiary hereunder,
or to authorize anyone not a party to this Contract to maintain a suit for
damages pursuant to the terms or provisions of this Contract.

Unless otherwise stipulated in this Agreement, all subcontractors retained to
assist ARCHITECT in performing his duties will be paid by the
ARCHITECT.

The ARCHITECT agrees to employ structural, mechanical, civil, and
electrical engineers, if necessary, as determined by the ARCHITECT and
OWNER jointly, for design and analysis and to pay the fees as contracted for
with the individual engineers for such services. These fees are not
reimbursable expenses.

. Special Consultants or Subcontractors are those who provide services other
than those provided by the ARCHITECT. Ifit is requested that any Special
Consultants or Subcontractors be retained on the OWNER’S behalf, their
charges will be paid separately and directly by the OWNER. Invoicing and
payment shall be arranged separately between the OWNER and the Special
Consultants or Subcontractors.

. If a firm or firms are separately engaged by the OWNER to work under the
general direction of the ARCHITECT, the ARCHITECT shall have no
responsibility or technical sufficiency of the services of such separately
engaged firms.

. Tt is further agreed that this Agreement shall be governed by the laws of the
State of Kansas.

73




N. Unless otherwise provided in this Agreement, the ARCHITECT and its agents,
officers, employees, or subconsultants shall have no responsibility for the
discovery, presence, handling, removal or disposal of or exposure of persons to
hazardous materials in any form in the PROJECT area, including but not limited
to asbestos, asbestos products, polychlorinated biphenyl (PCB) or other toxic
substances. In the event that the ARCHITECT or any other party encounters
asbestos or hazardous or toxic materials at the job site, or should it become
known in any way that certain materials may be present at the job site or any
adjacent areas that may affect the performance of the ARCHITECT’S services,
the ARCHITECT may, at its option and without liability for consequential or
any other damages, suspend performance of service on the PROJECT until the
CITY retains appropriate specialist consultants or contractors to identify, abate
and/or remove the asbestos or hazardous or toxic material, and warrant that the
job site is in full compliance with applicable laws and regulations.




IN TESTIMONY WHEREOF, the parties hereto have executed this Agreement the day and year

first above written.

ATTEST:

Karen Sublett
City Clerk

APPROVED AS TO FORM:

fo ST

Gary/E. Rebenstorf/
Director of Law

975

CITY OF WICHITA, KANSAS

Carl Brewer
Mayor
RDG c d/b/a Planning & Design

Patrick Dunn, AS
Partner




EXHBIT “A”

SCOPE OF SERVICES
CONCEPTUAL DESIGN DEVELOPMENT
FOR
KINGSBURY PARK
FOR THE
CITY OF WICHITA
DEPARTMENT OF PARK AND RECREATION

General

1. The purpose of this effort is to produce and develop professional design services for the
Conceptual Design Development of Kingsbury Park for the City of Wichita, Kansas. The
Concept Design Development will take the approved master plan to a more detailed level.
Furthermore, the approach and scope of the project will generally follow as outlined in the
Request for Proposal, RFP No. FP700078 and the addenda provided by the City of Wichita.

2. In addition, the ARCHITECT will include the monitoring of mining operations to see
that work shall be completed to and with the alignment of the refined master plan or the
approved Conceptual Design Development plan.

The following will be provided by the ARCHITECT and the sub-consultants as required to
perform the following tasks:

STEP ONE: DISCOVERY - Site Investigation, Documentation and Confirmation
Milestone 28% of scope

e As part of this agreement, Cook, Flatt & Strobel (CFS) will perform a topographic filed
survey as a basis for the Concept Design Development and the Construction Document
Package. A Boundary survey will be included based on information provided by the City.
Copies of the survey will be provided to the City.

e As part of this agreement, Applied Ecological Services (AES) will conduct a natural
resource inventory of the park site and adjacent Arkansas River floodplain. Native plant
seeds will be collected for potential propagation and use in the park. Opportunities for
transplanting from adjacent locations will be identified.

e Applied Ecological Services will conduct a natural resource assessment to determine the
presence of wetlands and endangered species.

e RDG and AES will photo inventory site. ‘

RDG will work with the design team and the City of Wichita to set the calendar of
meetings and milestones for the project.

e Terracon will conduct a geotechnical exploration of the site.

STEP TWO: DEVELOP GUIDING PRINCIPLES, PROGRAM REFINEMENT &
INITIAL
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IDEAS — Design Workshop (2 days)

Milestone 18% of scope

RDG will conduct a meeting with design team to better understand site related issues.
The design team will include the City of Wichita Parks and Public Works, Cornejo
Materials, the entire professional design team, and any others that the City wishes to
include.

RDG will conduct a visual listening workshop to best define the aesthetic character for
buildings, bridges, structures, signage and landscape.

RDG will explore major themes for the Art Component.

RDG will facilitate workshop(s) with stakeholders identified by City staff and the design
team to refine the program for each of the major facilities identified within the concept
plan. We will also explore any additional facilities that might be added to the park
concept.

RDG will review sustainable design opportunities and LEED certification and discuss
with the City of Wichita.

RDG will review current maintenance and operational issues with the City of Wichita’s
Parks Department.

RDG will work with both the parks and the recreation divisions to understand
programming and long term maintenance costs and work to maximize site efficiencies
and revenue potential opportunities.

RDG will conduct a review meeting with the design team.

RDG, along with Cook, Flatt and Strobel will review traffic patterns and circulation for
the roadways and parking lots based on projected usage of the park. Roadway capacity
along with aesthetics and amenities will be important to the park experience. This would
include the analysis of Hoover road at the entrance to the park near 45th St. to determine
proper geometry for future traffic additions. Since design traffic will be generated with
development of the park facilities, we do not anticipate field collection of current traffic
counts in this proposal.

STEP THREE: CONCEPT DESIGN DEVELOPMENT — Design Workshop (2 days)

Milestone 18% of scope

Using the topographic survey as a base, RDG will prepare refined schematic plans and
sketches for the park as a whole along with the enlarged plans of the special events
pavilion, the sports complex and swimming beach.

RDG will present a draft Art Theme for Kingsbury Park.

RDG will review schematic plans with the City design team.

RDG will refine lighting ideas.

RDG and Applied Ecological Services will develop and refine Habitat Development
Plans.

The RDG team will develop and refine utility infrastructure concepts. Utility layout must
be coordinated with the planning and design of structures, facilities, roadways, and lake
improvements. CFS will research the location of existing water and sewer facilities along
with any improvements planned by the City. We understand that the design of the utilities
is not included in the Construction Document Package, but potential utility location must
be programmed. Also, we are assuming that capacity of the downstream sewer system is
sufficient for the improvements and an analysis of the downstream sewer system will not

144




be a part of this proposal, especially since design is not intended at this time. Similarly,
the analysis of the water system for flow, pressure, or fire flow is not included in this
proposal.

STEP FOUR: CONCEPT DESIGN REFINEMENT

Milestone 13% of scope

e RDG will submit graphics, concepts and costs for in City review.

e RDG team will make refinements as necessary.

e RDG will make formal presentations to up to 3 Councils, Boards, or Commissions.
e RDG will prepare deliverables.

STEP 5: DELIVERABLES

Milestone 13% of scope

RDG will provide a fully rendered Conceptual Design Development Plan in pdf format.
RDG will provide enlarged plans of major use areas.

RDG will provide architectural diagrams of building use area, character elevations and
sketches for the special events pavilion, and other minor structures in the park.

RDG will prepare and provide a Power Point presentation of the plan.

RDG will provide an estimate of probable construction cost.

RDG will provide 15 hard copies of an assembled Booklet of the Conceptual Design
Development Plan.

STEP 6: MONITORING OF MINING OPERATIONS

Milestone 10% of scope

CFS will provide up to 14 — half day visits to the site during the concept plan
development phase for the purpose of monitoring mining operations. (2 half day visits per
month for 7 months)

CFS will provide 20 — half day visits to the site after the completion of the concept plan
development for the purpose of monitoring mining operations. (4 half day visits per
month for 5 months)

CFS will provide 3 days of construction staking of general areas from the existing
preliminary plan previously prepared. This staking will verify for the City that the
mining contractor is following the previously approved plan.

CFS will provide up to 9 days of construction staking for critical areas and the resultant
concept plan. This staking will set limits of mining and is not intended as final
construction staking. Given that the plans developed through this scope of services are
not intended for construction, this staking will only set limits on the existing mining
operations.
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EXHIBIT “B”

REVISED NON-DISCRIMINATION AND
EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION PROGRAM
REQUIREMENTS STATEMENT FOR CONTRACTS OR AGREEMENTS

During the term of this contract, the contractor or subcontractor, vendor or supplier of the City,
by whatever term identified herein, shall comply with the following Non-Discrimination--Equal
Employment Opportunity/Affirmative Action Program Requirements:

A. During the performance of this contract, the contractor, subcontractor, vendor or supplier
of the City, or any of its agencies, shall comply with all the provisions of the Civil Rights
Act of 1964, as amended: The Equal Employment Opportunity Act of 1972; Presidential
Executive Orders 11246, 11375, 11131; Part 60 of Title 41 of the Code of Federal
Regulations; the Age Discrimination in Employment Act of 1967; the Americans with
Disabilities Act of 1990 and laws, regulations or amendments as may be promulgated
thereunder.

B. Requirements of the State of Kansas:

1. The contractor shall observe the provisions of the Kansas Act against
Discrimination (Kansas Statutes Annotated 44-1001, et seq.) and shall not
discriminate against any person in the performance of work under the present
contract because of race, religion, color, sex, disability, and age except where age
is a bona fide occupational qualification, national origin or ancestry;

2. In all solicitations or advertisements for employees, the contractor shall include
the phrase, "Equal Opportunity Employer”, or a similar phrase to be approved by
the "Kansas Human Rights Commission";

3. If the contractor fails to comply with the manner in which the contractor reports to
the "Kansas Human Rights Commission" in accordance with the provisions of
K.S.A. 1976 Supp. 44-1031, as amended, the contractor shall be deemed to have
breached this contract and it may be canceled, terminated or suspended in whole
or in part by the contracting agency;

4. If the contractor is found guilty of a violation of the Kansas Act against
Discrimination under a decision or order of the "Kansas Human Rights
Commission" which has become final, the contractor shall be deemed to have
breached the present contract, and it may be canceled, terminated or suspended in
whole or in part by the contracting agency;

5. The contractor shall include the provisions of Paragraphs 1 through 4 inclusive, of
this Subsection B, in every subcontract or purchase so that such provisions will be
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D.

binding upon such subcontractor or vendor.

Requirements of the City of Wichita, Kansas, relating to Non-Discrimination -- Equal
Employment Opportunity/Affirmative Action Program Requirements:

1.

The vendor, supplier, contractor or subcontractor shall practice Non-
Discrimination -- Equal Employment Opportunity in all employment relations,
including but not limited to employment, upgrading, demotion or transfer,
recruitment or recruitment advertising, layoff or termination, rates of pay or other
forms of compensation, and selection for training, including apprenticeship. The
vendor, supplier, contractor or subcontractor shall submit an Equal Employment
Opportunity or Affirmative Action Program, when required, to the Department of
Finance of the City of Wichita, Kansas, in accordance with the guidelines
established for review and evaluation;

The vendor, supplier, contractor or subcontractor will, in all solicitations or
advertisements for employees placed by or on behalf of the vendor, supplier, con-
tractor or subcontractor, state that all qualified applicants will receive
consideration for employment without regard to race, religion, color, sex,
"disability, and age except where age is a bona fide occupational qualification”,
national origin or ancestry. In all solicitations or advertisements for employees
the vendor, supplier, contractor or subcontractor shall include the phrase, "Equal
Opportunity Employer", or a similar phrase;

The vendor, supplier, contractor or subcontractor will furnish all information and
reports required by the Department of Finance of said City for the purpose of in-
vestigation to ascertain compliance with Non-Discrimination -- Equal
Employment Opportunity Requirements. If the vendor, supplier, contractor, or
subcontractor fails to comply with the manner in which he/she or it reports to the
City in accordance with the provisions hereof, the vendor, supplier, contractor or
subcontractor shall be deemed to have breached the present contract, purchase
order or agreement and it may be canceled, terminated or suspended in whole or
in part by the City or its agency; and further Civil Rights complaints, or
investigations may be referred to the State;

The vendor, supplier, contractor or subcontractor shall include the provisions of
Subsections 1 through 3 inclusive, of this present section in every subcontract,
subpurchase order or subagreement so that such provisions will be binding upon
each subcontractor, subvendor or subsupplier;

If the contractor fails to comply with the manner in which the contractor reports to
the Department of Finance as stated above, the contractor shall be deemed to have
breached this contract and it may be canceled, terminated or suspended in whole
or in part by the contracting agency.

Exempted from these requirements are:
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Those contractors, subcontractors, vendors or suppliers who have less than four
(4) employees, whose contracts, purchase orders or agreements cumulatively total
less than five thousand dollars ($5,000) during the fiscal year of said City are
exempt from any further Equal Employment Opportunity or Affirmative Action
Program submittal;

Those vendors, suppliers, contractors or subcontractors who have already
complied with the provisions set forth in this section by reason of holding a
contract with the Federal government or contract involving Federal funds;
provided that such contractor, subcontractor, vendor or supplier provides written
notification of a compliance review and determination of an acceptable
compliance posture within a preceding forty-five (45) day period from the Federal
agency involved.
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Agenda Item No. 11.

City of Wichita
City Council Meeting

June 3, 2008
TO: Mayor and City Council Members
SUBJECT: 2007 Comprehensive Annual Financial Report
INITIATED BY: Department of Finance

AGENDA: New Business

Recommendation: Filethereport.

Background: Kansas state law requires an annual audit of all City accounts to be performed by an
independent certified public accounting firm at least annually. The Comprehensive Annual Financial
Report (CAFR) and the report on compliance are for the year ended December 31, 2007.

The 2007 CAFR also incorporates the specific requirements of the water and sewer revenue bond
covenants, iminating the necessity of a separate publication by the Water and Sewer Department.

Analysis: The City’s Comprehensive Annual Financial Report is designed to provide information needed
by interested parties to gain an understanding of the government’s financial position, results of operations
and cash flows. The independent certified public accounting firm of Allen, Gibbs & Houlik, L.C. issued
their opinion that the general purpose financial statements present fairly, in all material respects, the
financial position of the City as of December 31, 2007, and the results of its operations and the cash flows
of its business-type activities and component unit in conformity with generally accepted accounting
principles. The Wichita Public Building Commission is considered a component unit and has been
appropriately reflected in the financial statements as part of the financial reporting entity.

The Government Finance Officer’s Association (GFOA) of the United States and Canada awarded a
Certificate of Achievement for Excellence in Financial Reporting to the City for its Comprehensive Annual
Financial Report for the year ended December 31, 2006. In order to be awarded a Certificate of
Achievement, a government must publish an easily readable and efficiently organized CAFR, with content
that conforms to program standards. The 2006 award represents the 34th consecutive year in which the
City has earned this award. Staff believes that the 2007 CAFR continues to meet GFOA standards for
certification and the City has applied for this recognition.

Financial Considerations. The 2007 CAFR reports the financial status of the City's funds as of
December 31, 2007.

82



Goal Impact: The Internal Perspective is advanced with the 2007 Comprehensive Annual Financial
Report, and the opinion and reports of the independent auditors, by fairly reporting the financial condition
of the City to the City Council, the Citizens of Wichita, and to investors. In addition, the report
demonstrates legal and budgetary compliance with applicable laws and ordinances for report year.

L egal Considerations: Kansas law requires an annual audit of City financial records by a certified public
accounting firm (K.S.A. 75-1122) in accordance with the minimum standard audit program (K.S.A. 75-
1123).

Recommendations/Actions: It is recommended that the City Council receve and file the 2007
Comprehensive Annual Financial Report and the Independent Accountants report regarding internal
control and compliance with administration of major federal programs for the year ended December 31,
2007.
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Agenda ltem No. 12.

CITY OF WICHITA
City Council M eeting

June 3, 2008
TO: Mayor and City Council Members
SUBJECT: Acquisition of 711 West 2™ Street as asite for the proposed Downtown Library
(District 1V)
INITIATED BY: Office of Property Management
AGENDA: New Business

Recommendation: Approve the acquisition.

Background: On November 6, 2007 the City Council approved the search for a site for a new downtown
library. This approval delineated site size, general location and basic site requirements. As a result of
this search, a site at 711 West 2™ was identified as the optimum location. The site is located in the
southwest quadrant of 2™ Street and McLean Boulevard. It is 9.179 acres in size and is zoned Limited
Industrial. It is currently improved with a 39,192 sgquare foot brick office/'showroom/warehouse facility.
These improvements will need to be removed to allow the siteto be redeveloped. This site was identified
asthe preferred site by the Library Board.

Analysis. The property was appraised by the owners for $4,400,000. It was appraised for the City for
$3,100,000. After negotiations, the owners agreed to accept $3,400,000 in addition to the City owned,
12,000 square foot warehouse building at 740 West 2™ Street. The 740 West 2™ building had been
appraised at $240,000. The owners have also agreed to remove the remaining improvements. The City
had estimated the cost of this demolition at $100,000. The owners will continue to utilize some portion of
the sitefor storage for up to 36 months unless the site is needed sooner by the City.

Financial Considerations: The funding source for the project is General Obligation Bonds. A budget of
$3,450,000 isrequested. This includes $3,400,000 for acquisition and $50,000 for closing costs, surveys,
titleinsurance and other related costs.

Goal Impact: The acquisition of this parce will help promote the quality of lifein the Wichita area.

L egal Considerations: The Law Department approved the contract and lease asto form.

Recommendation/Action: It isrecommended that the City Council; 1) Approve the Budget; 2) Approve
the Real Estate Purchase Contract; 3) Approve the Lease Agreement and 4) Authorize the necessary
signatures.

Attachments: Aerial Map, Real Estate Purchase Contract and L ease Agreement.
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REAL ESTATE PURCHASE CONTRACT

THIS AGREEMENT, Made and entered into this day of , 2008 by and
between Sniktaw Holdings, LLC, a Kansas limited liability company, hereinafter referred to as
“Sniktaw,” and The City of Wichita, a Municipal Corporation, hereinafter referred to as “City.”

WITNESSETH: That for and in consideration of the mutual promises, covenants and payments
hereinafter set out, the parties hereto do hereby contract to and with each other, as follows:

1. Sniktaw does hereby agree to sell and convey to City by a good and sufficient
warranty deed the following described real properties, situated in Wichita, Sedgwick County,
Kansas, to wit:

See Exhibit A attached hereto and made a part hereof.

2. City hereby agrees to purchase, and pay to Sniktaw, as consideration for the conveyance
of the above described real property, Three Million Four Hundred Thousand Dollars and Zero
Cents ($3,400,000) in cash at closing.

3. As additional consideration, the City hereby agrees to exchange and convey to Sniktaw by
a good and sufficientwarranty deed the following described real property, situated in Wichita,
Sedgwick County, Kansas, to wit:

A tract in Reserve C, Niederlander’s Addition to West Wichita, Sedgwick County,
Kansas, described as follows: Beginning at the intersection of the North line of
Second Street and the East line of Osage Avenue; thence North 150 feet; thence
East at right angles to Osage Avenue to a point 9 feet West of the center line of
team track; thence South along a line 9 feet West of the center line and parallel to
said team track to the North line of Second Street; thence West along the North
line of Second Street, 165 feet more or less to the place of beginning along with
the East 45 feet of vacated Osage Street adjacent to the West.

4. A complete abstract of title certified to date, or a title insurance company's commitment

to insure, to the above described real properties, showing a merchantable title vested in the
appropriate party subject to easements and restrictions of record is required. The title evidence
shall be sent for examination as promptly and expeditiously as possible, and it is understood and
agreed that the parties shall have a reasonable time after said Title Evidence has been examined in
which to correct any defects in title.

5. A duly executed copy of this Purchase Agreement shall be delivered to the parties hereto.

6. It is understood and agreed between the parties hereto that time is of the essence of this
contract, and that this transaction shall be consummated on or before June 30, 2008.

7. Possession to be given at closing.

8. City agrees to convey its above described premises with the existing improvements
located thereon. Sniktaw accepts said improvements in their current condition.
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9. Sniktaw agrees to clear its above described premises of all existing improvements located
thereon no later than ninety (90) days after closing. Any demolition areas shall be leveled and
compacted to industry standards. If said existing improvements are in place after closing, City
agrees to grant Sniktaw a temporary easement for a period not to exceed Three (3) months to
allow Sniktaw access to the premises to demolish and remove the existing improvements. During
demolition, Sniktaw will hold harmless and indemnify the City against any claims arising from
the demolition. Sniktaw shall be solely responsible for proper disposal of all debris and materials
from the demolition. Any hazardous or environmentally sensitive material will be disposed of in
accordance with appropriate r<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>